
 

CBI response to BIS consultation on hiring agency staff during strike 
action 
 

1. The CBI welcomes the opportunity to respond to the BIS consultation on hiring agency staff during 

strike action. As the UK’s leading business organisation, speaking for some 190,000 businesses that 

together employ around a third of the private sector workforce, the CBI believes that our industrial 

relations framework is outdated and requires reform. Lifting the ban on hiring agency workers to 

cover striking employees is one part of this reform that must be taken forward. This response sets 

out the reasons why:  

 

 Our industrial relations legal framework should reflect the workplace of today and recognise the 

modern employment relationship; 

 The law on hiring temporary staff must be rationalised to enable businesses to take on 

temporary staff through an employment agency; 

 The legal framework should not act as a barrier to either an employer hiring a temporary worker 

or an employment agency supplying a temporary worker. 

 

Our industrial relations legal framework should reflect the workplace of today and recognise the 

modern employment relationship 

 

2. The dynamics of the workplace have changed dramatically in 30 years since the bulk of our current 

industrial relations framework was passed into law. The adversarial nature of industrial relations that 

typified many employer-employee relations in the 1980s has now been replaced by a more 

constructive discourse, which in many workplaces is conducted directly with the workforce rather 

than through a trade union representative. Similarly, the way in which businesses recruit has 

changed – the use of direct temporary recruitment has fallen while the use of agency workers has 

grown. While employment law has been transformed in recent years, union laws have not moved on 

at the same speed and need to be updated.  

 

3. Ensuring the UK is an attractive place to invest and do business is essential for sustained economic 

growth and job generation. Our positive record on employment relations is part of this – the CBI’s 

latest survey data shows 76% of businesses reported a co-operative or very co-operative employee 

relations climate over the last 12 months.1 Our flexible labour market is another critical part of 

ensuring the UK maintains a competitive advantage and this includes variety in recruitment 

channels. The UK recruitment industry has grown significantly in the time since our industrial 

relations framework was formed and is now an integral part of the labour market – short term 

resourcing is now carried out via agencies much more. Figures from 2013/14 show that on any given 

day 1.15 million people go out to work on temporary or contract assignment through a recruitment 

agency, in addition, recruiters helped more than 630,000 people find a new permanent job.2 Unlike 

when our industrial relations framework was formed, employment businesses and recruitment 

agencies are now a critical part of many businesses strategies for both temporary and permanent 

recruitment.  

 

4. As working practices and workplaces have evolved over the decades, union membership has 

gradually declined. In 2014, the total number of employees who were trade union members was 
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6.4m, far below the peak of 13m in 1979.3 In those workplaces where employees have chosen to be 

represented by trade union, employers and union representatives have worked hard to establish a 

constructive dialogue. Businesses widely recognize the economic benefits of having good 

employment relations and engaged employees. In our latest survey, 80% of businesses reported 

improvements in productivity and performance as the main benefit of high levels of employee 

engagement.4 It is critical that the employee voice is brought to the fore in our industrial relations 

framework and that starts with an active decision to recognise a union in the workplace. 

 

5. Employees should be empowered to decide how they want to be represented in the workplace. 

Where collective representation by a trade union is considered, recognition should always be 

decided by a ballot. This ensures trade unions always have a mandate to negotiate on behalf of their 

members. Given that 27% of statutory recognition ballots were rejected in 2014-2015, just having 

members in the workplace is not enough to justify recognition.5 Staff join trade unions for a range of 

reasons including the benefits and support they provide, not just for their bargaining position, and it 

is undemocratic to assume that they should automatically be recognised when they represent more 

than half the employees in a workplace. Recognition should also be the result of a positive choice by 

existing employees, not the passive consequence of historical decisions. Employees, management 

and circumstances are constantly changing. Statutory recognition should therefore be open to 

renewal every three years to ensure that unions maintain the support of their members, if the 

employer requests this. 

 

The law on hiring temporary staff must be rationalised to enable businesses to take on temporary 

staff through an employment agency 

 

6. The CBI has long argued for our industrial relations legal framework to be updated to reflect 

workplaces of today and removing regulation 7 of the Conduct Regulations is one part of this. 

Updating our industrial relations framework is critical to the continued growth of the UK economy. 

Businesses have a responsibility to their supply chain, employees and customers to maintain 

operations during periods of industrial action. Hiring suitably skilled temporary replacement staff is 

one method employers can use to meet this responsibility and minimise disruption to customers, 

suppliers and the general public.  

 

7. The CBI welcomed the review of the Conduct Regulations in 2013, recommending the regulations 

were updated to take account of the diversity of supply models which are used in the sector today. 

As part of this government’s industrial relations reform, now may also present an opportunity to 

complete the reform of the Conduct Regulations.  

 

8. Currently it is lawful to hire temporary workers as long as the temporary workers concerned are hired 

directly by the business rather than an agency. The law is unclear about whether it is legal to hire 

workers from another company in the same group. There is also confusion about whether an agency 

could supply temporary workers to a business affected by industrial action that would normally 

employ a large number of them, perhaps to meet seasonal demand. This was highlighted in 2009 

with the Communication Workers Union’s (CWU) High Court challenge against Royal Mail.  

 

9. There is no logic behind the current legal position which allows employers to hire temporary staff 

directly to provide cover, but prevents them from doing so via and agency. If hiring by employment 

agency is an employer’s usual method of recruitment they should not be prevented from doing at 

times of industrial action where there is a responsibility to maintain a service. In 2009 Leeds City 

Council faced a protracted strike by refuse collectors. The local council has a statutory duty to empty 

the bins and saw costs increase to £2.69m by the 11th week of the strike, with a significant 

proportion of the money spent on hiring private refuse contractors. The CBI supports the removal of 

Regulation 7 in the Conduct Regulations to allow companies to hire temporary staff from 
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employment businesses and employment agencies. There has been some suggestion that ILO 

conventions would be breached by removing Regulation 7 of the Conduct Regulations. Employer 

representatives do not recognise the right to strike in Convention 87 and there is nothing in any other 

Convention ratified by the UK, or in any EU regulation, to suggest that agency workers cannot be 

brought in to cover striking workers.  

 

The legal framework should not act as a barrier to either an employer hiring a temporary worker or 

an employment agency supplying a temporary worker 

 

10. The decision to hire temporary staff to cover striking employees must be individual business decision 

which takes into consideration the specific circumstances of the business and the industrial dispute. 

It is clear that in some circumstances businesses will be unable to source temporary workers 

suitable for the roles, while in other circumstances businesses will be able to find the right type of 

temporary worker – we are clear that the legal framework should not hinder this choice. 

Furthermore, the provision within the Bill that requires trade unions to provide 14 days’ notice of an 

industrial action, businesses will have more time to source temporary workers should they choose 

to. 

 

11. Similarly, the role of the employment agency must also be considered. Where employment agencies 

are able to supply suitably skilled and trained temporary staff they should not be hindered from doing 

so by the legal framework – the decision to do so must be an individual business decision.  
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