
 

CBI response to BIS consultation on tackling intimidation of non-
striking workers  
 

1. The CBI welcomes the opportunity to respond to the BIS consultation on tackling intimidation of non-

striking workers. As the UK’s leading business organisation, speaking for some 190,000 businesses 

that together employ around a third of the private sector workforce, the CBI believes that our 

industrial relations framework is outdated and requires reform. The CBI considered issues of 

intimidation and harassment within industrial disputes as part of the last government’s review of the 

law governing industrial disputes, The Carr Review, (the CBI’s submission is submitted alongside 

this consultation response). No individual, whether part of an industrial dispute or not, should be 

subjected to intimidation or harassment but as our response to The Carr Review shows, this is 

happening. The CBI argue that greater transparency and accountability in industrial action will help 

tackle intimidation but we also need the relevant authorities to step up and thoroughly investigate 

reports of intimidation irrespective of industrial disputes. This response sets out the reasons why:  

 

 The law governing industrial disputes needs updating to reflect modern workplaces; 

 Enforcement of the existing regulations needs strengthening, starting with making the 

picketing Code of Practice legally binding; 

 Greater transparency and accountability are needed to tackle incidences of intimidation 

alongside a commitment from the police to take action during industrial disputes.  

 

The law governing industrial disputes needs updating to reflect modern workplaces...  

 

1. Our industrial relations framework is outdated and unfit for purpose in the context of modern 

workplaces and today’s employment relationship. The dynamics of the workplace have changed 

dramatically in 30 years since the bulk of our industrial relations framework was passed into law. As 

working practices and workplaces have evolved over the decades, union membership has gradually 

declined and trade union strategies have modernised.   

 

2. In those workplaces where employees have chosen to be represented by trade union, employers 

and union representatives have worked hard to establish a constructive dialogue. It is however, 

critical that the employee voice is always at the centre of this dialogue. There is a sense amongst 

many employers that the leadership of some unions no longer represents the views of the rank and 

file members, with short-term and personal agendas replacing the more considered, longer term 

outlook that should be adopted during negotiations. Empowering employees to decide how they 

want to be represented in the workplace through ballots for trade union recognition is one way to 

address this. This ensures trade unions always have a mandate to negotiate on behalf of their 

members. Given that 27% of statutory recognition ballots were rejected in 2014-2015, just having 

members in the workplace is not enough to justify recognition.1 Staff join trade unions for a range of 

reasons including the benefits and support they provide, not just for their bargaining position. It is 

undemocratic to assume that they should automatically be recognised when they represent more 

than half the employees in a workplace.  

 

3. Following an active decision to be represented by a trade union, employees should also be 

consulted prior to any industrial action. The introduction of strike ballot thresholds to ensure that 
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strike action is only ever called following a clear and positive decision by the majority of the 

workforce is strongly supported by business. However it is evident from recent strike action that 

where a union meets the new ballot thresholds, it is unlikely they will hold the support of every 

member. It is essential therefore that we have the necessary protections in place to ensure non-

striking workers are able to go about their work during a period of industrial action. The strikes called 

at Network Rail earlier this year would have met the new thresholds however, even with 60% of 

members turning out to vote 80% voting in favour of the strike, there would have been a substantial 

number of non-striking workers going about their business during the period of industrial action. The 

rights of these workers and their employers to go about their business must be protected. 

 

Enforcement of the existing regulations needs strengthening, starting with making the picketing 

Code of Practice legally binding 

 

4. The current status of the picketing Code of Practice does not provide a great enough incentive for 

trade union members to remain within the prescribed guidelines. Whilst many unions observe the 

guidelines of the Code, CBI members have witnessed trade union activity that falls foul of the current 

guidelines in recent years. These have included the publication of threatening letters and wanted 

posters, instances of non-associated individuals joining picket lines and overstepping official 

guidelines, in addition to the rise of supplementary action by some trade unions, including uncertified 

unions, with the sole intention to cause disturbances in a way that lawful picketing cannot do. There 

is very little in the current legal framework to tackle such behaviour, particularly as it often difficult to 

identify the responsible parties. Greater transparency around industrial activity would create greater 

clarity about what is lawful activity and what is not. Making Section F of the Code legally enforceable 

would increase the incentive to work within the confines of the Code and help create clearer lines of 

accountability. However the CBI would like to see the government go further to make the entire 

Code legally binding.  

 

5. A strong legal framework is one that is effectively enforced and drives compliance. It is for this 

reason the CBI supports the proposals to enhance the role of the Certification Officer to ensure the 

regulations are effectively enforced. The CBI has however, long called for stronger penalties for non-

compliance. For example, where the Certification Officer find a union is involved in wildcat action, it 

needs effective sanctions to act as a deterrent. Under current law, damages may be sought against 

unions which fail to comply with various obligations, but those damages are capped according to the 

size of the union. The union cap was introduced in 1982 and has not been uprated since. The CBI 

believes the cap on damages should be lifted and a more persuasive deterrent for non-compliance 

with the law should apply – a daily penalty should be applied by the courts, uprated automatically 

uprated over time.  

 

6. The role of the police is critical in the question of intimidation. Where there is a report of intimidation 

or harassment the police should investigate it fully irrespective of an ongoing industrial dispute. 

There is already a criminal framework in place for dealing with reports of intimidation and 

harassment – the focus should be on ensuring these laws are properly enforced by the police rather 

than introducing a new criminal offence of intimidation on the picket line. There CBI supports the 

government’s commitment to engage with the Crown Prosecution Service, police and relevant 

government departments to ensure the existing powers are used effectively. Going forward, a 

detailed plan of how these agencies and departments will revise their strategies should be drawn up. 

 

…and greater transparency and accountability are needed to tackle incidences of intimidation  

 

7. Businesses involved in industrial disputes in recent years are particularly concerned about the 

protection of individuals’ rights during disputes. This concern extends across the spectrum – from 

non-unionised employees not involved in the dispute to managerial staff directly involved in the 

negotiations with union representatives – and is not limited to activities on the picket line. The CBI 

recognises trade unions do not take the decision to call a strike lightly. Industrial action usually 

follows a period of protracted and complex negotiations. During this period, and during the build up 



 

 

to a ballot, rumours and misinformation can circulate, often fuelled by emotive language designed to 

generate media coverage. Ensuring balloted members are properly informed about the dispute, and 

hear both sides of the argument, is crucial to ensure informed decisions are taken. The CBI 

welcomes the proposal in the Trade Union Bill to include information about the matters related to the 

dispute on the voting paper. However to deliver greater transparency the CBI believes both trade 

unions and employers should have the opportunity to provide individuals with succinct, written 

statements about the matters in the dispute when ballot papers are distributed. The statements 

would be required to cover the scope, nature and reason for the dispute, including the length of the 

proposed action. Such statements would enable union members to reach an informed and 

considered decision about the dispute and proposed action. 

 

8. Transparent and constructive communication with union members is not only important when ballots 

are held but is also essential to reducing unnecessary disruption within the workplace. CBI members 

have experienced trade unions using inflammatory, and sometimes inaccurate language, within the 

workplace as a recruitment method. Use of such language is not only damaging to the union-

business relationship but can lead to greater misinformation within the workforce about the unionised 

activities. 

 

9. Where industrial action is called, greater transparency around the proposed activities the trade union 

intends to take would create greater clarity about what is lawful activity and what is not and has the 

support of business. For this reason, the proposals to require trade unions to publish protest and 

picketing plans 14 days in advance of industrial action and the appointment of a picketing supervisor 

has the strong support of business. Clearly setting out how the picket or protest will be organised 

and establishing a named contact will provide greater clarity about which activities are part of legal 

industrial action and any activities that fall outside of the prescribed guidelines. This is not about 

requiring trade unions to provide minute detail about the proposed picket or protest, such as how 

social media will be used, it is about ensuring there is greater transparency and accountability for 

union activities. Greater transparency must however be accompanied by a commitment from the 

police that they will take reports of intimidation during an industrial dispute seriously to ensure that it 

is thoroughly tackled.  

 

10. In our submission to the Carr Review last year CBI members highlighted incidences of non-

associated individuals joining picket lines, overstepping official guidelines, and causing disruption 

and damage to businesses without facing serious consequences. There was a sense from some 

members that certain unions – including uncertified unions – purposely instigated supplementary 

action with the sole intention to cause disturbance in a way that lawful picketing cannot do. Road 

blocks and blockading entrances were cited as examples of activity additional to the official picket 

line intended to cause disruption and increase the impact of the industrial action. Where action is 

organised by an uncertified union, not affiliated to the TUC nor governed by the Certification Officer, 

they are not subject to the same regulations and guidelines as officially affiliated unions, leaving 

businesses vulnerable. Many of the measures proposed by the government to increase 

transparency and accountability of official union activities would help trade unions repudiate any 

unofficial action as well as making it easier for employers and the relevant authorities identify those 

overstepping the regulations.  

 

11. Furthermore, there must be greater clarity around repudiation of non-official, ‘wildcat’ action. The 

current regulations do not provide enough clarity nor are they properly enforced. Currently the law 

states that wildcat action will not be deemed to have been officially endorsed by the union if it has 

been repudiated by the executive committee or general secretary “as soon as reasonably 

practicable” and written notice should be given “without delay” to officials and members believed to 

be taking part in the action. With today’s modern communications, repudiation can be given almost 

instantly. When unions are taking advantage of modern technology to share information about 

disputes and official strike action there is no reason why they cannot use the same technology to 

quickly repudiate unofficial action across their membership. The CBI would like to see trade unions 



 

 

required to repudiate all unofficial action within 24 hours after it comes to the attention of senior 

union officials and ensure that information is disseminated effectively.  
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