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Dear Nigel,

Thank you for your letter of 4 October advising that the Committee's Annual Report for 2012-13 had
been published. I welcome the report and note the detailed work which has gone into compiling it.

The report states that the Committee are of the view that the scrutiny process works well. I agree
with this and believe that this is reflected in the willingness of the Scottish Government to engage
constructively with the Committee and its Clerking Team. The introduction of quarterly reports
shared between the Scottish Government and the Committee demonstrates this and has been a
successful innovation. Acknowledgement that the Scottish Government will not always agree with
the Committee's views is welcome and I hope we can continue to ensure that these instances are
infrequent.

Response to the recommendations

The Scottish Government's responses to the main issues highlighted in the Committee's report
follow, referenced by the paragraph number in the report where the recommendation is made. As
with last year's response this relates only to instruments laid by the Scottish Government.

Para 63 Scheduling SSls
The Scottish Government notes the Committee's continuing desire that subordinate legislation
should be more closely programmed and I appreciate that this would assist with parliamentary
workload planning. In response, in 2010-11 the Scottish Government began to provide Parliament
with weekly forecasts of instruments which were due to be laid, and from Autumn 2012 a longer
range scan was also produced quarterly. These forecasts enable the Government and the
Parliament to manage the secondary legislation programme and provide early warning of potential
peaks in laying instruments. When peaks in activity are identified, where possible the Scottish
Government will seek to manage them down.

In addition, the Scottish Government has revised its guidance to encourage officials to keep in touch
with relevant Committee Clerks to provide detailed information where complex instruments or
groups of SSls are planned. .
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Para 67,76, 77 and 82 - instruments reported
The Scottish Government is pleased to note that the overall number of instruments reported over
the period has decreased. The Committee's continued differentiation between 'significant',
'advisory' and 'standard' reporting grounds is welcome. The Scottish Government also welcomes
the continuing distinction between the total number of instruments reported and those which the
Committee are most concerned about - this provides additional context for the more general reader.
The increase in the number of instruments reported under 'significant' grounds is noted and
observes that this is a small percentage of all instruments laid.

It is worth mentioning that the Scottish Government does not always agree with the Committee's
views on whether an instrument should be reported on a significant ground, particularly in relation to
vires or defective drafting. Nevertheless, the Scottish Government will continue to pay close
attention to how instruments are drafted to ensure, as far as possible, that reports under these
grounds are minimised. Guidance on drafting for policy teams is widely promoted and kept under
continual review. In addition, training is provided to officials to ensure that the quality of legislation
is maintained and improved where necessary.

Para 88 - comply with laying requirements wherever possible
The Scottish Government takes the need to comply with laying requirements seriously and meets
them in the vast majority of cases. Where laying requirements are not met there are often mitigating
circumstances. In some cases, a laying requirement may not be met as a result of the Scottish
Government responding to recommendations from the Committee itself. This happens when an
amending order is laid to correct an error in an instrument and timed to come into force at along with
the original SSI. In others, failure to meet deadlines can result from external factors outwith the
Scottish Government's control. Co-ordinating laying dates between various administrations with
differing laying requirements and recess dates will mean that on occasion targets are missed,
particularly if there is also a European Community dimension to the legislation. I agree that the
Scottish Parliament's subordinate legislation timescales and processes should be widely understood
and taken into account by other jurisdictions and I have instructed Scottish Government officials to
continue liaising closely with their counterparts in cases where co-ordination is required. I will also
write to David Mundell, Parliamentary Under Secretary of State for Scotland, inviting him to ensure
that the UK Government takes account of Scotland's different laying requirements.

Para 112 and 113 - reduce overall number of SSls reported
Over the course of the reporting year a small number of affirmative instruments have been
withdrawn and amended as a result of the Committee's consideration and, while I would wish to
avoid these situations arising too often, this demonstrates the value which the Committee brings to
the scrutiny of subordinate legislation. I would note, however, that an SSI is reported in a
Committee that considers only a small number of instruments over the course of the year will skew
percentages compared with a Committee which deals with a higher volume. The Scottish
Government will review the distribution of reports which the Committee has made and will consider
what steps might be taken to keep reporting figures to a minimum across the board.

Para 155 - 156 - Consolidation
As the Committee notes, the Scottish Government has laid 7 consolidating instruments of varying
lengths. The Scottish Government is, like the Committee, keen to ensure that legislation is clearly
drafted and will continue to prioritise the consolidation of legislation most in need of clarity. To that
end, 7 consolidating SSls have already been laid in reporting year 2013-14.
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Para 165 - Packages of instruments - grouping and quality
The most significant subordinate legislation management issue in the reporting year was Police and
Fire Reform instruments. This project required a large number of instruments to be in place on a
specific date and instruments were grouped to ensure that Parliament was, so far as possible,
sighted on each aspect of the Act as it was implemented in turn. The Scottish Government
welcomes the Committee's acknowledgement of the effort taken to manage this subordinate
legislation package, and the notice it was given for workload planning purposes. In response to the
concerns which the Committee expresses about some of the policy notes in the Police and Fire
Reform package, further clarification on the content of policy notes has been provided in guidance,
and is included in training for officials and drafters.

Para 174 - scrutiny of transitional provisions
I welcome the Committee's acknowledgement of the steps that the Scottish Government has taken
to facilitate scrutiny of transitional provisions and note that the Committee will keep this under
review.

Para 184 -Delegated Powers Memoranda
The Scottish Government notes the Committee's concerns about the content of delegated powers
memoranda and I will give the matter further consideration in the context of my wider responsibility
for management of the Scottish Government's legislative programme. I have also asked my officials
to follow-up on the matter with the Committee Clerk.

Annex B - outstanding commitments
The Scottish Government confirms that only 3 undertakings to 'amend at the next available
opportunity' remain outstanding from this reporting year. The opportunity to meet them may arise
during the course of 2013-14.

Conclusion

I hope you find this helpful and invite you to publish the Scottish Government response alongside
your report to enable readers to take it into account when considering the issues which have been
raised by the Committee.
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