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Dear Nigel,

Thank you for your letter of 10 October advising that the DPLRC's Annual Report for 2013-14 had
been published. I commend the detailed work which has gone into compiling it. I appreciated
the opportunity to discuss the report at your meeting on 16th December and I am now writing to
formally respond to the report and the points raised at the meeting.

Response to the report

I believe the scrutiny process for subordinate legislation works well overall and that this is
reflected in the willingness of the Scottish Government to engage constructively with the
committee and its clerking team. The overall reduction in the number of instruments reported
over the session as a whole is also a welcome trend.

Number of instruments laid
During the meeting in December the committee noted that the number of instruments laid in this
session has been lower than last session, and sought the Government's view on why there had
been such a reduction. As I said at the time, I do not think there is any specific reason for this
beyond the fact that the number of instruments laid will inevitably vary over time according to
need and the implementation requirements of individual bills.

The committee acknowledged the improvements that have been made in reducing the size and
frequency of peaks in instruments laid by the Scottish Government. This is an area I am keeping
under active review. While accepting that certain instruments require to be laid at particular
times of the year, which will mean we cannot completely avoid peaks, I hope to maintain these
improvements.

The potential for a peak in instruments in the lead up to the 2016 election was also raised. I can
confirm that, over and above the routine work to try to manage this, we have specific work in hand
to ensure that the number of instruments laid toward the end of the session is minimised so far as
is possible. I have asked my officials to ensure the committee's clerks are kept updated on this.
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Number of instruments reported
The downwards trend in the percentage of instruments reported this year compared with last year
was welcomed by the committee, and I can confirm that this a trend the Government hopes will
continue.

The committee highlighed the rise in dissatisfaction with the reasons given for breaches of ground
0) failure to comply with laying requirements. I would emphasise that, while the Government is
committed to ensuring that this ground is breached as infrequently as possible, there are factors
which are generally outwith our control. I will for example, continue to press UK Government to
recognise and take into account Scottish Parliament timetabling requirements when instruments
need to be laid simultaneously. I am also taking steps to better ensure that if an instrument must
be both laid and come into force during a recess, an explanation will be provided to the
Committee before the recess begins.

Transitional provisions
During the session the committee outlined its preference that a procedure be set out in Standing
Orders to deal with instruments that contain complex transitional provisions. While I appreciate
the committee's point of view, I remain of the view that there would be a number of practical
difficulties, including how to determine exactly what would qualify as 'complex'. I continue to
believe that the convention we have established to handle situations when relevant instruments
are identified remains the best approach. Where such instruments are identified, steps have
been taken to ensure there are 40 days before they come into force. Internal guidance has
been significantly strengthened and training on handling these instruments has been provided.

Implementation packages
The improvements in planning and discussion that have been made in relation to packages of
SSls to implement bills were welcomed, but some concerns were raised about issues in relation
to some specific instruments. As I emphasised·when we met in December, we have taken those
concerns on board and will seek to avoid similar issues arising again in the future. I can confirm
that, as far as reasonably possible, the Government will try to avoid sequencing instruments
which result in cross-references to instruments yet to be laid. Where that cannot be avoided, I
will ensure that an explanation is provided and that a summary of what the future instrument is
expected to do will be provided when the tranche referring to it is laid.

In relation to the issue about the quality of policy notes for SSls and of delegated powers
memoranda for bills, I have asked my officials to follow this up with the committee's clerks. They
will identify exemplars to ensure there is a shared understanding of what constitutes a good policy
note or delegated powers memorandum (covering how the delegated powers are intended to be
used) to be offered to those drafting as examples of best practice.

Consolidation
The committee emphasised its continuing desire to see more consolidations of SSls undertaken. I
noted that the Scottish Government had undertaken 10 consolidations in the reporting year and
that more would be laid in the current year. I appreciate that the committee would be eager to
consolidate frequently amended or older SSls, particularly those which are not drafted in modern
language. I am happy to confirm the Government will seek to continue to increase the rate of
consolidation of SSls, I have also asked officials to explore what it might be possible to do
through the legislation framework to make it easier for members of the public to understand SSls
that have not been formally consolidated. In taking this forward, the Government will consider
any instruments which the committee highlighted as being candidates for consolidation, including
the regulations noted in Annex C of the 2013-14 report.
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Primary legislation

The committee noted the challenges that arise in conducting scrutiny when amendments
affecting delegated powers at Stage 2 of a bill are made and the Stage 3 plenary is scheduled
on, or close to, the minimum gap period provided in Standing Orders. This matter is of course
being considered by the Standards, Procedures and Public Appointments Committee in the
context of its inquiry into the legislative process, but I can confirm that I will be taking their views
into account in the programming of future bills.

Conclusion

I hope you find this helpful and invite you to publish the Scottish Government response alongside
your report to enable readers to obtain a comprehensive view when considering the issues which
have been raised by the committee.

jovr<> ~ ~c~~

~<re- ~

The Scottish Parliament, Edinburgh EH99 lSP
www.scotland.gov.uk I:,\VF_"TOR 1:-;'PEOPLE

http://www.scotland.gov.uk

