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Thank you for your letter of 13 October covering the Committee's Annual Report for
2014-15. Having now had time to consider both the content of the report and the points
raised at the meeting on 15 December, this is my formal response.

As a general point, I commend the work which produced this detailed report and the
even-handed approach it takes. As this the Committee's final annual report of this
parliamentary session I should also record, as I did on 15 December, my thanks to
Members and yourself as Convener for your commitment, and the professionalism you
demonstrate in scrutiny of legislation. In particular, as the main subject of the report, I
believe the scrutiny process for subordinate legislation works well and that this is
reflected in the willingness of the Scottish Government to engage constructively with the
Committee and its Clerking Team.

Turning now to the content of the report, I offer the following comments on the points
raised.

Response to the report

Number of instruments laid

As I said at our meeting in December, I do not think there is any specific reason why the
number of instruments have fluctuated significantly in this session beyond the fact that
the number of instruments laid will inevitably vary according to need and the
implementation requirements of individual Bills.

The Committee acknowledged the improvements that have been made in reducing the
size and frequency of peaks in instruments laid by the Scottish Government. This is an
issue I am keeping under active review as we approach the end of the session, however I
must also bear in mind that a number of instruments which would in normal years be laid
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in early March, must be cleared before Parliament dissolves. There are tax, pensions,
other finance instruments and a number of instruments deriving from EU requirements in
this category. Deadlines have been set to ensure that a sensible amount of time is
available for Committee consideration and in general these will be met.

However, it is not possible to smooth the number of instruments which will be referred to
individual subject committees to any great extent. There are also a small number of
instruments which will not meet the cut- off dates for various good reasons. My officials
continue to work closely with Committee's Clerks and over recent months have made
further refinements the information supplied. This includes providing a longer-term
overview of when we anticipate instruments will be laid to help resource allocation.

Number of instruments reported

I reiterate what I said to the Committee - that overall the quality of instruments in Session
4 has improved compared to Session 3, and I expect this improvement to continue in
Session 5. In response to the Committee's concern about the number of instruments
reported on multiple grounds, I stand by my assertion that the main issue was in relation
to a significant number of large pensions instruments which were subject to extreme time
constraints - the unprecedented requirement to reform all public service pensions from a
common date was dictated by the UK Government. As a mainly reserved area, the
Scottish Government continues to be subject to the timetables laid down by UK
Government which do not always take account of Scottish practice and processes.

Lessons have been learned and changes in practice put in place to mitigate against a
recurrence of the problems with occurred last year. This experience is being used to
inform the management of complex instruments and packages of instruments on other
subjects. Changes include regular meetings between my officials in Parliament and
Legislation Unit and the Scottish Government Legal Directorate which allow solutions to
current problems to be discussed, and future potential problems to be highlighted and
managed. Bill Teams are also being encouraged to think beyond Royal Assent for their
Bill to the implementation phase - what that will look like, including any requirement for
subordinate legislation, and to what timescale. My officials continue to stress the need for
policy teams to meet Committee Clerks to discuss implementation planning for Bills, and I
understand that these meetings continue to be helpful to everyone.

Withdrawal of affirmative instruments

It is worth noting that while the number of instruments withdrawn has risen, so has the
number of affirmative procedure instruments laid - there were 81 in 2014/15 compared
with 31 in 2011/12. In 2015/16, 27 were laid in the first quarter alone, so the trend of
increasing numbers of affirmative instruments laid continues.

I agree with the committee that legislation should be clearly drafted and so far as
possible, easily understood. The Scottish Government values the fresh perspective
which the Parliament offers. We are grateful to the Committee's advisers for pointing out
ambiguous or incorrect drafting but I think we need to differentiate between actual errors
and things which are a matter of legal opinion. While our practice is to correct errors in
instruments, there have always been instances where we have agreed to differ. In terms
of things which are a matter of legal opinion then, some points are significant, others are
not, so minor points which do not materially affect the operation of the instrument will not
necessarily be cleared up urgently.
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If the Scottish Government agrees with DPRLC 's legal advisers that there is an error in
an affirmative instrument or that the drafting is ambiguous and there is time to do so, the
instrument will normally be withdrawn to tidy it up and it will be laid again. That
contributes to the outcome that we would all like to achieve - that legislation should be
clear and easily understood.

Commitments to remedy defects

As I note above, where time permits and where value can be added by withdrawing an
affirmative instrument, making an amendment and laying it again, the Scottish
Government will endeavour to do so. This is not possible with negative procedure
instruments and where there are significant changes to negative procedure instruments,
the equivalent to withdrawing and laying again is to make an amendment instrument.
This will always be done where there is a significant error. In the case of both types of
instrument a commitment to remedy a minor defect at a future date is accepted practice.

As I said at committee, it is necessary to consider appropriate use of official and
parliamentary time. Simply because a commitment has lain unmet for some time is not
always a good reason to make an instrument, particularly to correct a minor point, and it
may be that the requirement to legislate on that subject occurs infrequently. It can be
argued in such cases, that as the legislation is operating satisfactorily the amendment is
not urgently required. Nonetheless, the commitment stands and will be acted on when
the next opportunity arises regardless of how far into the future that might be.

Primary legislation scrutiny

As with subordinate legislation, the Scottish Government values the Committee's
involvement in primary legislation, particularly at Stage 1, and recommendations which
may be made in the resulting report. Time constraints may mean that for a very small
number of the remaining Bills of this Parliamentary session those recommendations
made may not be as thoroughly considered as we have been able to do earlier in the
session. We do however intend to continue to meet the commitment to allow 14 days
between Stages 2 and 3 in the majority of the remaining Bills before Parliament. If this is
not possible for any particular Bill, then we will of course make this Committee aware of
discussions with the lead Committee and the conclusions reached, and ensure that
accompanying information such as a supplementary Delegated Powers Memorandum is
as clear and comprehensive as possible.

Bills containing 'framework' provisions

I understand that the Committee are concerned that the detail of how the Bill will be
implemented is sometimes not available. There is however, a place for Bills that provide
an outline within which policy can be fully developed with stakeholders then implemented
by subordinate legislation. The flexibility secondary legislation provides is valuable. In
most cases, the shorter lead time from inception to completion allows the Scottish
Government to develop different responses to changes of circumstances promptly and
makes better use of parliamentary time - focussing on the principles involved while
leaving the detail to secondary legislation. That will in turn be subject to detailed scrutiny
by this Committee and in most cases by the appropriate subject committee, again to a
shorter timescale than is required for primary legislation. We do recognise that there is a
balance to be struck between clarity and detail and the level of scrutiny which
Committees can undertake.
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Role as lead committee on Scottish Law Commission Bills

As we agreed at the meeting on 15 December, the role of the Committee in leading on
these Bills is now established with the Legal Writings (Counterparts and Delivery) Bill
having been completed last year and the Succession (Administration of Estates) Bill
nearing completion as I write. I acknowledge that this increases the workload the
Committee faces, particularly at busy times for subordinate legislation but welcome the
Committee's enthusiasm for the task. I anticipate that this programme will continue into
Session 5 with the consequent benefit of implementing the Commission's
recommendations and the improvement in the currency of Scots Law.

Conclusion
I hope you find this helpful and invite you to publish the Scottish Government response
alongside your report to enable readers to obtain a comprehensive view when
considering the issues which have been raised by the Committee.

JOE FITZPATRICK
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