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Subordinate Legislation Committee 
 
Instruments considered by the Committee during the second quarter of the 

Parliamentary Year 2012-13 
 

QUARTER 2 - INTRODUCTION 

1. The purpose of this report is to provide a record of the Committee’s scrutiny 
of Scottish statutory instruments (SSIs) during the second quarter of the 
parliamentary year. This report will help inform the Committee’s annual report for 
the parliamentary year 2012-13. When put together, the quarterly reports afford 
the opportunity to observe trends and draw comparisons. The reports set out 
details of instruments considered by the Committee which were drawn to the 
attention of the Parliament during the reporting period on one or more of the 
reporting grounds set out in Standing Orders. They also touch briefly on the 
commitments made by the Scottish Government and the Lord President’s Private 
Office (LPPO) in response to the Committee’s comments, and details any action 
that has been taken. In addition, the reports briefly outline the Committee’s activity 
in respect of other matters within its remit. 

2. This report deals with instruments considered by the Committee during the 
period 3 October to 18 December 2012. The report also touches on the general 
work of the Committee during that period.   

Overview and analysis 

3. During the period 3 October to 18 December 2012, a total of 69 instruments 
were considered by the Committee. Of these, 61 instruments were laid by the 
Scottish Government and 8 instruments were laid by the Lord President’s Private 
Office. The overall figure (69) is 21 less than the total considered during the first 
quarter. 

4. The 61 SSIs laid by the Scottish Government can be broken down as 
follows— 

 15 affirmative instruments; 

 37 negative instruments; 

 9 laid–no procedure instruments. 

5. The 8 SSIs laid by the LPPO can be broken down as follows— 

 1 negative instrument 

 7 laid-no procedure instruments 
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Table 1: Instruments considered by the SLC during the period 3 October to 
18 December reported on by the Committee 

 Scottish Government LPPO 

Total 
SSIs 

Total drawn 
to the 
Parliament’s 
attention 

%  Total 
SSIs 

Total drawn 
to the 
Parliament’s 
attention 

%  

Total 61 15 (13)1 24.5% (21%)  8 3 37.5%  

 

6. Table 1 shows that of the 61 Scottish Government instruments considered by 
the Committee, 15 were drawn to the Parliament’s attention, which is almost 25% 
of the total number of instruments considered. Please note though the figures in 
brackets which take in to account those SSIs that were reported for failing to 
comply with laying requirements but where the reason for this failure was accepted 
by the Committee. Information outlining the instruments laid where the Committee 
was/was not content with the reason given for non-compliance can be found in 
ANNEX B. Accounting for this acceptance brings the percentage of instruments 
reported on down to 21%. One instrument laid by the Scottish Government was 
not reported on under any of the grounds but was formally referred to the lead 
committee. 3 of the 8 LPPO instruments considered (37.5%) were reported on.  

7. 82 instruments laid by the Scottish Government were considered by the 
Committee during the first quarter of the parliamentary year 2012-13. The 
Committee drew the Parliament’s attention to 18 of them, which is 22% of 
instruments considered. The figures for this quarter point to an almost 3% increase 
in the number of instruments reported on. 

8. 7 instruments laid by the LPPO were considered by the Committee during the 
first quarter of the parliamentary year 2012-13. The Committee drew the 
Parliament’s attention to 2 of them, which is 29% of instruments considered. The 
figures for this quarter therefore represent an 8% plus increase in the number of 
instruments reported on. 

Reporting grounds 

9. Under paragraph (a) of Rule 6.11 of Standing Orders, the Committee may 
determine that the attention of the Parliament should be drawn to an SSI on one or 
more of a range of technical and legal grounds.  These grounds are set out in Rule 
10.3.1 of the Standing Orders.  

Reporting grounds: significant 
10. The Committee considers some reporting grounds to be of more significance 
than others. The Committee has therefore determined that it has particular 
concerns where an instrument is drawn to the attention of the Parliament on one of 
the following grounds— 

                                            
1
 The figures in brackets take in to account those SSIs that were reported under ground (j) for 

failing to comply with laying requirements but where the reason for this failure was accepted by the 
Committee. 

http://www.scottish.parliament.uk/parliamentarybusiness/26510.aspx
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 ground (e) – doubt as to whether it is intra vires; 

 ground (f) – raises a devolution issue; and  

 ground (i) – drafting appears to be defective.  
 
11. These are referred to as the significant reporting grounds. The Committee 
considers every report under one of these grounds to be a serious matter as these 
raise fundamental legal questions and so there is the potential for the validity of 
the instrument to be questioned. 

12. The following table details the instruments reported on broken down by 
reporting ground: 

Table 2: Instruments reported on broken down by ground 

Ground Scottish Government LPPO 

No. % of all SSIs laid (61) No. % of all SSIs laid (8) 

(e) doubt as to whether the 
instrument is intra vires  

1 1.5% 0 0% 

(f) raises a devolution issue 12 1.5% 0 0% 

(h) form or meaning could be 
clearer 

73 11.5% 0 0% 

(i) drafting appears to be 
defective  

7 11.5% 0 0% 

(j) failure to comply with laying 
requirements  

24 3% 0 0% 

General ground (e.g. failures 
to follow proper drafting 
practice or legislative process) 

65 10% 3 37.5% 

 
13. In terms of the significant grounds, 9.5% of instruments laid by the Scottish 
Government were reported on under one or more of these grounds during the first 
quarter of the parliamentary year 2012-13. The equivalent figure for this quarter is 
14.75%, representing a 5% plus increase in the number of instruments reported on 
under the significant grounds. 

14. None of the instruments laid by the LPPO, and considered by the Committee 
during this quarter, were reported on under any of the significant grounds. During 
the first quarter, 1 of the 7 LPPO instruments considered by the Committee was 

                                            
2
 1 instrument was reported under grounds (f), (h) and (i) - SSI 2012/321 

3
 1 instrument was reported under both ground (h) and ground (i) - SSI 2012/258  

4
 Information outlining the instruments laid where the Committee was/was not content with the 

reason given for non-compliance can be found in ANNEX B. 
5
 4 instruments were reported under the general ground as well as on other ground(s). These were: 

SSI 2012/290 (i)  SSI 2012/294 (h)  SSI 2012/303 (e), (i) and (h)  SSI 2012/319 (h) 
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reported under the significant reporting ground (e) – doubt as to whether it is intra 
vires.    

Lead committees 
15. The following table provides a breakdown of the instruments referred to, and 
reported on, by lead committee. 

Lead Committee Scottish Government LPPO 

Total 
SSIs 

Total 
reported 

% of SSIs 
considered 
that were 
reported on  

Total 
SSIs 

Total 
reported 

% of SSIs 
considered 
that were 
reported on 

Rural Affairs, Climate 
Change and 
Environment 

15 3 20%     

Health and Sport 4 1 25%     

Justice 16 6 37.5%  8 3 37.5%  

Local Government 
and Regeneration 

7 1 14%     

Education and 
Culture 

3 0 0%    

Infrastructure and 
Capital Investment 

9 2 22%    

Economy, Energy 
and Tourism 

2 0 0%    

Finance 1 0 0%    

Referendum 
(Scotland) 

1 0 0%    

Welfare Reform 3 2 66%    

Parliament 0 0 0%    
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Summary 
16. During this reporting period, the Justice Committee considered the largest 
number of instruments, looking at 24 in total between 3 October and 18 
December. The Justice Committee also considered the largest number of 
instruments drawn to the Parliament’s attention by the Subordinate Legislation 
Committee, and the largest proportion of instruments drawn to the Parliament’s 
attention (37.5%) in relation to the overall number of instruments it considered. 
Overall, 21 fewer instruments were considered in this quarter compared to last.  

Justice Committee 
17. Of the 6 instruments laid by the Scottish Government which were drawn to 
the Parliament’s attention, in terms of the significant grounds 3 were reported on 
under ground (i) (defective drafting) and 1 reported under ground (j) (failure to 
comply with laying requirements). In the case of the latter, the Committee found 
the explanation provided by the Scottish Government for this failure to be 
acceptable. All 3 instruments laid by the LPPO which were drawn to the 
Parliament’s attention were reported under the general ground.     

Rural Affairs, Climate Change and Environment Committee 
18. Of the 3 instruments considered by the Committee which were drawn to the 
Parliament’s attention, one instrument was reported on two of what the Committee 
considers are the significant grounds: ground (f) (raises a devolution issue), and 
ground (i) (defective drafting). The other two instruments were reported under the 
lesser ground (h) (form or meaning could be clearer) and have since been 
corrected by the laying of amending instruments.  

Infrastructure and Capital Investment Committee 
19. It is perhaps worth noting that in the last quarter, the Infrastructure and 
Capital Investment Committee considered 17 instruments and none were reported 
on. Of the 9 considered this quarter, 2 were reported on, one under significant 
ground (i) (defective drafting).  

Welfare Reform Committee (no instruments have been referred to this Committee 
for the purpose of comparison) 
20. Of the 3 instruments considered, 2 were formally reported on with the other 
referred to the lead committee. In terms of the significant grounds, of the 2 
instruments drawn to the Parliament’s attention, 1 was reported under grounds (e) 
(doubt as to whether the instrument is intra vires) and (i) (defective drafting). The 
Scottish Government has undertaken to lay an amending instrument to correct the 
various drafting errors identified.    

Health and Sport Committee  
21. One instrument was reported under significant reporting ground (i) (defective 
drafting). The Committee noted the Scottish Government’s acknowledgement of 
the error and their intention to correct by laying an amending instrument. 

Local Government and Regeneration Committee 
22. One instrument was reported under reporting ground (h) (form or meaning 
could be clearer).  It is worth noting that the Scottish Government disagreed with 
the Committee’s conclusions on the instrument. 
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23. Information detailing specific SSIs and the grounds that they were reported 
on is provided in ANNEX A. 

SCOTTISH STATUTORY INSTRUMENTS - GENERAL 

Commitments 

24. During this period, the Scottish Government made a commitment to address 
some of the concerns raised by the Committee in respect of 8 instruments which 
the Committee drew to the attention of the Parliament. All 8 of these commitments 
have been met, with amending instruments laid to correct or revoke the following: 

 Housing (Scotland) Act 2001 (Assistance to Registered Social Landlords 
and Other Persons) (Grants) Amendment Regulations 2012               
(SSI 2012/258); 
 

 Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290); 
  

 High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291); 
  

 Sheriff Court Fees Amendment Order 2012 (SSI 2012/293); 
 

 Crofting Register (Scotland) Rules 2012 (SSI 2012/294); 
  

 Welfare of Animals at the Time of Killing (Scotland) Regulations 2012 
(SSI 2012/321); 
 

 Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2012 (SSI 
2012/276); 
 

 Council Tax Reduction (Scotland) Regulations 2012 (SSI 2012/303). 
 

25. The LPPO committed to addressing the issues raised by the Committee on 
the following two instruments but both commitments remain outstanding: 

 Act of Sederunt (Actions for removing from heritable property) 
(Amendment) 2012 (SSI 2012/273); 

 Act of Sederunt (Rules of the Court of Session Amendment No. 5) 
(Miscellaneous) 2012 (SSI 2012/275). 

Minor Points 

26. The Committee identified a total of 19 instruments on which minor points 
were raised (generally relating to typographical or referencing errors). 17 of these 
instruments were laid by the Scottish Government and 2 were laid by the LPPO. 
Figures from the last quarter reflect the fact that to date this year, on average, a 
quarter of all instruments laid contain minor points. 

 



 7 

 

OTHER BUSINESS 

Introduction 

27. Although the focus of this report is primarily on the Committee’s activities in 
relation to its scrutiny of instruments, the following section briefly outlines the 
Committee’s activity in respect of other matters within its remit. 

Bills 

28. During the period 3 October to 18 December 2012, the Committee 
considered and reported on the following Bills at Stage 1: 

 Water Resources (Scotland) Bill; 

 High Hedges (Scotland) Bill; 

 Aquaculture and Fisheries (Scotland) Bill. 
 
29. The Committee also considered the following Bills after Stage 2:  

 Social Care (Self-directed Support) (Scotland) Bill; 

 Local Government Finance (Unoccupied Properties etc.) (Scotland) Bill.  
 

Legislative Consent Memorandums (LCMs) 

30. The Committee considered two Legislative Consent Memorandums (LCMs) 
during this reporting period. These are Westminster Bills which seek to change the 
law or alter Scottish Ministers’ or the Scottish Parliament’s powers in relation to 
devolved matters. The two LCMs considered by the Committee were on the: 

 Growth and Infrastructure Bill (UK Parliament legislation); 

 Marine Navigation (No 2) Bill (UK Parliament legislation). 
 
Public Bodies Act Consent Memorandums (PBCMs)  
 
31. The Committee considered the following Public Bodies Act Consent 
Memorandum (these relate to draft orders made under Sections 1 to 5 of the 
Public Bodies Act 2011 which affect devolved interests): 

 The Public Bodies (Abolition of British Shipbuilders) Order [2013]. 
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ANNEX A - REPORTING GROUNDS: 3 OCTOBER TO 18 DECEMBER 2012 

(e) doubt as to whether it is intra vires 

 Council Tax Reduction (Scotland) Regulations 2012 (SSI 2012/303) Welfare 
Reform 

(f) raises a devolution issue 

 Welfare of Animals at the Time of Killing (Scotland) Regulations 2012             
(SSI 2012/321) RACCE 

(h) meaning could be clearer 

 Housing (Scotland) Act 2001 (Assistance to Registered Social Landlords and 
Other Persons) (Grants) Amendment Regulations 2012 (SSI 2012/258) 
Infrastructure and Capital Investment 

 Crofting Register (Scotland) Rules 2012 (SSI 2012/294) RACCE 

 Crofting Register (Fees) (Scotland) Order 2012 (SSI 2012/295) RACCE 

 Council Tax Reduction (Scotland) Regulations 2012 (SSI 2012/303) Welfare 
Reform 

 Energy Performance of Buildings (Scotland) Amendment (No. 3) Regulations 
2012 (SSI 2012/315) Local Government and Regeneration 

 Council Tax Reduction (State Pension Credit) (Scotland) Regulations 2012 
(SSI 2012/319) Welfare Reform 

 Welfare of Animals at the Time of Killing (Scotland) Regulations 2012             
(SSI 2012/321) RACCE 

 (i) drafting appears to be defective 

 Housing (Scotland) Act 2001 (Assistance to Registered Social Landlords and 
Other Persons) (Grants) Amendment Regulations 2012 (SSI 2012/258) 
Infrastructure and Capital Investment 

 Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290) Justice 

 High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291) Justice 

 Sheriff Court Fees Amendment Order 2012 (SSI 2012/293) Justice 

 Council Tax Reduction (Scotland) Regulations 2012 (SSI 2012/303) Welfare 
Reform 

 Materials and Articles in Contact with Food (Scotland) Regulations 2012     
(SSI 2012/318 Health and Sport 

 Welfare of Animals at the Time of Killing (Scotland) Regulations 2012             
(SSI 2012/321) RACCE 

(j) failure to comply with laying requirements 

 Housing (Scotland) Act 2001 (Assistance to Registered Social Landlords and 
Other Persons) (Grants) Amendment Revocation Regulations 2012             
(SSI 2012/306) Infrastructure and Capital Investment 

 Court Fees (Miscellaneous Amendments) Scotland Order 2012 (SSI 2012/322) 
Justice 
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General reporting ground 

 Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2012            
(SSI 2012/276) Justice 

 Adults with Incapacity (Public Guardian’s Fees) (Scotland) Amendment 
Regulations 2012 (SSI 2012/289) Justice 

 Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290) Justice 

 Crofting Register (Scotland) Rules 2012 (SSI 2012/294) RACCE 

 Council Tax Reduction (Scotland) Regulations 2012 (SSI 2012/303) Welfare 
Reform 

 Council Tax Reduction (State Pension Credit) (Scotland) Regulations 2012 
(SSI 2012/319) Welfare Reform 
 

LPPO instruments 

 Act of Sederunt (Sheriff Court Rules) (Miscellaneous Amendments) (No. 3) 
2012 (SSI 2012/271) Justice 

 Act of Sederunt (Actions for removing from heritable property) (Amendment) 
2012 (SSI 2012/273) Justice 

 Act of Sederunt (Rules of the Court of Session Amendment No 5) 
(Miscellaneous) 2012 (SSI 2012/275) Justice 
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ANNEX B - NON-COMPLIANCE WITH LAYING REQUIREMENTS:  

3 OCTOBER 2012 TO 18 DECEMBER 2012 

Committee content with reason for non-compliance 

 Housing (Scotland) Act 2001 (Assistance to Registered Social Landlords and 
Other Persons) (Grants) Amendment Revocation Regulations 2012             
(SSI 2012/306)  

 Court Fees (Miscellaneous Amendments) Scotland Order 2012 (SSI 2012/322)  
 
 
Committee not content with reason for non-compliance 
 
Not applicable 
 
 


