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PROPOSED NEW-BUILD HOMES (BUYER PROTECTION) (SCOTLAND) 
BILL – GRAHAM SIMPSON MSP 

SUMMARY OF CONSULTATION RESPONSES 

 
 
This document summarises and analyses the responses to a consultation 
exercise carried out on the above proposal.   
 
The background to the proposal is set out in section 1, while section 2 gives 
an overview of the results.  A detailed analysis of the responses to the 
consultation questions is given in section 3.  These three sections have been 
prepared by the Scottish Parliament’s Non-Government Bills Unit (NGBU). 
Section 4 has been prepared by Graham Simpson MSP and includes his 
commentary on the results of the consultation.   
 
Where respondents have requested that certain information be treated as “not 
for publication”, or that the response remain anonymous, these requests have 
been respected in this summary.   
 
In some places, the summary includes quantitative data about responses, 
including numbers and proportions of respondents who have indicated 
support for, or opposition to, the proposal (or particular aspects of it).  In 
interpreting this data, it should be borne in mind that respondents are self-
selecting, and it should not be assumed that their individual or collective views 
are representative of wider stakeholder or public opinion.  The principal aim of 
the document is to identify the main points made by respondents, giving 
weight in particular to those supported by arguments and evidence and those 
from respondents with relevant experience and expertise.  A consultation is 
not an opinion poll, and the best arguments may not be those that obtain 
majority support.  
 
Copies of the individual responses are available on the following website 
https://www.grahamsimpson.org.uk. Responses have been numbered for 
ease of reference.  
 
A list of respondents is set out in the Annexe. 
 
 

https://www.grahamsimpson.org.uk/
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SECTION 1:  INTRODUCTION AND BACKGROUND 
 
Graham Simpson’s draft proposal, lodged on 4 April 2019, is for a Bill to: 
 

Establish standard missives for the sale of new-build homes, including 
redress for purchasers in respect of defects in construction. 
 

The proposal was accompanied by a consultation document, prepared with 
the assistance of NGBU.  This document was published on the Parliament’s 
website, from where it remains accessible:  
https://www.parliament.scot/parliamentarybusiness/Bills/12419.aspx 
  
The consultation period ran from 5 April to 27 June 2019.  
 
The following organisations and individuals were sent copies of the 
consultation document or links to it:  
 

• The Law Society for Scotland 

• Scottish Building Federation 

• Federation of Master Builders 

• Scottish Property Federation 

• Clerks of Works and Construction Inspectorate of Great Britain 

• Faculty of Advocates 

• Scottish Paralegal Association 

• Construction Industry Council 

• Royal Incorporation of Architects in Scotland 

• Building Research Establishment 

• Chartered Institute of Building 

• National Housing Building Council  

• Premier Guarantee 

• LABC Warranty 

• All Local Authorities in Scotland  

• Local Authority Building Standards Scotland 

• Citizens Advice Scotland 

• Shelter Scotland 

• Which 

• Home Owners Alliance 

• Prof. Kenneth Reid 

• Prof. Roddy Paisley 

• Scott Wortley 

• Malcolm Combe 

• Dr Frankie McCarthy 

• Dr Jill Robbie 

• Professor Robert Rennie 

• Registers of Scotland 

• Prof. Ken Gibb 

• Land Commission 

• RTPI 

https://www.parliament.scot/parliamentarybusiness/Bills/12419.aspx
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• RICS 

• Scottish Land and Estates 

• Malcolm Fraser 

• Scottish Alliance for People and Places 

• Architecture and Design Scotland 

• The Chartered Institute of Housing 
 
The consultation was widely circulated online, through Mr. Simpson’s social 
media channels and his newsletter. Many of the member organisations listed 
above also shared the consultation with their members, which provided a wide 
reach across Scotland.  
 
The consultation exercise was run by Graham Simpson’s parliamentary office. 
 
The consultation process is part of the procedure that MSPs must follow in 
order to obtain the right to introduce a Member’s Bill.  Further information 
about the procedure can be found in the Parliament’s standing orders (see 
Rule 9.14) and in the Guidance on Public Bills, both of which are available on 
the Parliament’s website: 
 

• Standing orders (Chapter 9): 
https://www.parliament.scot/parliamentarybusiness/26514.aspx  

• Guidance (Part 3): 
http://www.parliament.scot/parliamentarybusiness/25690.aspx  

  

https://www.parliament.scot/parliamentarybusiness/26514.aspx
http://www.parliament.scot/parliamentarybusiness/25690.aspx
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SECTION 2: OVERVIEW OF RESPONSES 
 
In total, 51 responses were received.  The majority were submitted directly via 
Smart Survey (an online survey which allows responses to be completed and 
submitted online). However, some responses were received by email, or in 
hard copy.  
 
The responses can be categorized as follows: 
 

• Twenty-seven responses (53% of the total) came from individuals, with 
24 from organisations (47%). 

• Five (10%) were from representative organisations, including Homes 
for Scotland, UK Finance and the Royal Institute of Chartered 
Surveyors. 

• Seven (14%) were from local authorities.  

• Twelve (23%) were from commercial organisations, including building 
companies such as Dawn Homes and Stewart Milne Homes. 

• Twelve (23%) were from professionals with experience in a relevant 
subject  

• Fifteen (29%) were from private individuals (members of the public). 
 
Of the 51 responses, 12 (23%) were anonymous, 11 from individuals and one 
from an organisation. 
 
Five responses (10%) were “not for publication”, four from individuals and one 
from an organisation. 
 
Summary of responses 
 
The proposed Bill aims to create additional safeguards for those purchasing 
new-build homes. This is to be achieved in two ways – through the 
introduction of statutory standardised clauses in builders’ missives for new-
build homes and through provision for a clear, statutory route for redress for 
all new-build homebuyers in the event of a serious defect in the property.  
 
A substantial majority of respondents were in favour of the main aims of the 
Bill. There was slightly less support for the suggestion that new homebuyers 
should have the right to carry out a full survey of their home before committing 
to its ownership, with several respondents questioning how this would work in 
practice. Additionally, a question on the most appropriate timescale for a 
builders’ warranty generated mixed views, with no one timeframe being 
favoured. 
 
Respondents to the consultation fell largely into two categories – members of 
the public (many of whom are new-build homeowners) and commercial 
building organisations and their representative bodies. A large majority of 
individual respondents were in favour of the proposed Bill, citing the need for 
increased protections for homebuyers and a means of redress should a home 
be found to be defective. The commercial organisations and representative 
bodies, on the other hand, were mainly opposed to the Bill, expressing 
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concern that it would have a negative effect on the building trade and citing 
the numerous protections which are already in place for consumers.  
 
It should be noted that a few of the organisations who opposed the proposed 
Bill submitted coordinated responses with identical, or near identical, wording. 
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SECTION 3: RESPONSES TO CONSULTATION QUESTIONS 
 
This section sets out an overview of responses to each question in the 
consultation document.  
 
Some responses did not answer all of the questions directly (by selecting a 
multiple-choice option). Those responses have not been included in the 
statistical analysis. However, where respondents have expressed views in 
response to the question in another way, these are summarized in the 
accompanying commentary. 
 
The consultation document outlined the aim of the proposed Bill and what it 
would involve.  Respondents were asked: 
 

Question 1: Which of the following best expresses your view of 
establishing statutory standardised clauses for builders’ missives? 

 
Forty-three respondents answered this question.  
 
A clear majority (31, 72%), were fully supportive of the establishment of 
statutory standardised clauses for builders’ missives, with eight others (19%) 
partially supportive. Only four respondents (9%) were opposed, with two being 
fully opposed and two partially opposed.  
 
Reasons for supporting standardised clauses 
 
Many respondents considered the current system to be unfairly balanced in 
favour of housebuilders. It was felt that the introduction of standardised 
clauses would help to redress this balance, increasing the accountability of 
builders and in turn driving up the standards of builds. In its response 
Aberdeen City Council stated— 

 
“Developers to some extent dictate the terms of a bargain and are very 
often averse to accepting any qualification to their standard offer … it is 
hoped that this Bill will address this issue and create more 
transparency in the new build sector” (Response 39, non-smart 
survey). 

 
Other responses focused on the creation of more statutory rights and 
protections for homebuyers, with some giving examples of their personal 
experience of being dissatisfied with the quality of their new home and feeling 
there was little or no recourse to remedy this. An individual respondent, 
Walter Patterson, stated— 

 
“My experience was that once the builder had my money there was no 
further interest in addressing issues with the property. I was always 
referred to the NHBC [National House-Building Council]. I fully support 
the proposal to provide these better protections for purchasers of new-
build homes. My observations of experiences of friends and family 
convince me that this problem is getting worse, with shoddy 
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workmanship allowed to go unchecked. It's time to give protection to 
buyers and make builders more responsible for the quality of what they 
build (and sell).” (Response 12, ID: SS-114930553). 

 
Some respondents suggested that the creation of standardised clauses, in 
addition to setting out a clear, statutory route for recourse for homebuyers, 
would make the process of buying new build homes simpler and clearer for 
both buyers and developers, with Pinsent Masons stating that this would be 
likely to “facilitate a simplified and expedited process.” (Response 38, ID: SS-
120668370). In addition, North Lanarkshire Council commented— 
 

 “In 2018 Trading Standards in North Lanarkshire received 5 
complaints mainly related to build quality and failure to carry out 
appropriate remedial work, this may indicate potential issues with 
warranty schemes, as buyers have not been able to satisfactorily 
resolve issues with builders.”  (Response 40, ID: SS-122203696). 

 
Those expressing partial support had some reservations about the proposed 
Bill. For example, there was concern that rather than simplifying the process 
of buying a new-build home, the introduction of standardised clauses would 
lead to problems for housebuilders which would then negatively affect the 
consumer— 
 

‘Standardisation would enable consumers (and their representatives) to 
better understand what they are purchasing and to obtain suitable 
advice. It is important, however, that standardised clauses do not 
introduce practices which create undue commercial difficulties for 
developers which would ultimately harm consumers. For example, the 
provision for buyers to obtain a full survey of the property and pull out 
of a sale could be misused if not carefully designed.’ (Response 29, ID: 
SS-120069897, UK Finance). 

 
Glasgow City Council (Response 37, ID: SS-120650598) noted that for 
standardised missives to work, flexibility would be required to deal with site-
specific or building-specific issues. 
 
Reasons for opposing standardised clauses 
 
The main reason given for opposing the use of standardised clauses was that 
there are already robust procedures in place, such as checks put in place by 
builders and the use of the NHBC (National Home-Building Council) warranty 
scheme, to ensure that homebuyers are protected when purchasing a new 
home. It was therefore considered by some respondents that introducing 
statutory standardised clauses would be excessive, creating an extra hurdle 
for builders which could in turn have a negative effect on the market.  
 
It was also considered that introducing statutory, standardised clauses would 
not be in the best interests of new-home buyers, given the variety of different 
transactions which take place. Stewart Milne Homes stated— 
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“Whilst there are many straightforward sales where a buyer simply 
purchases the property for sale and where a standard form of missive 
may be of benefit, there are a large number of transactions which 
require part exchange of existing properties, many necessitate Help to 
Buy with this scheme’s own requirements, many are either shared 
equity or shared ownership where specific requirements for 
staircasing[when, having lived in a home for certain period of time as 
the shared owner, owners can buy further shares in the property] of 
financial requirements of lenders are needed and which would also 
require standard varying needs of [securitisation].” (Response 32, non-
smart survey) 

 
Other points made 
 
The Law Society of Scotland (“the Law Society”), and others, referred to the 
existing Scottish New Build Standard Clauses, use of which is voluntary.1 The 
Law Society noted that, although the uptake of these clauses has been 
relatively slow, several housebuilders have adopted them, including one of 
Scotland’s largest housebuilders (Response 43, non-smart survey). Homes 
for Scotland commented that— 
 

 “The current voluntary New Build Standard Clauses drafted and 
updated by the Scottish Law Society currently provide the best format 
of standardised missive if a home builder decides to use this” 
(Response 44, non-smart survey). 

 
However, others questioned whether the use of standardised clauses was the 
best way of providing a fair system for both housebuilders and homebuyers. 
For example, it was considered that there is a need for flexibility rather than 
standardisation, with Brodies LLP, among others, suggesting that ‘one size 
fits all’ missives would not work— 
 

“Flexibility is needed to take account of the many different types of new 
build properties and the different ways of buying them through different 
types of funding arrangements. Some of the larger builders also wish to 
align their sales processes north and south of the border. Imposing 
compulsory clauses on them will make this more difficult.” (Response 
33, non-smart survey). 

 

Consumer Code for Homebuilders referred to the need for consistency 
throughout the UK, citing its own code as an example of an industry-led 
solution which most of the building industry complies with and which covers 
the whole of the UK (Response 45, non-smart survey). For example, 
Mactaggart and Mickel’s response explained that it adheres to the consumer 
code and puts a number of other processes in place to ensure consumers are 
protected (Response 46, non-smart survey). 

                                            
1 https://www.lawscot.org.uk/members/rules-and-guidance/rules-and-guidance/section-

f/division-c/advice-and-information/scottish-new-build-standard-clauses/ 

https://www.lawscot.org.uk/members/rules-and-guidance/rules-and-guidance/section-f/division-c/advice-and-information/scottish-new-build-standard-clauses/
https://www.lawscot.org.uk/members/rules-and-guidance/rules-and-guidance/section-f/division-c/advice-and-information/scottish-new-build-standard-clauses/


9 
 

 

Question 2: Which of the following best expresses your view of 
providing a statutory route for home buyers to obtain redress for major 
failings on new-build property? 

 
Of the 43 respondents who answered this question, 33 (77%) fully supported 
the provision of a statutory route for homebuyers to obtain redress for major 
failings on a new-build property, and another five (12%) were partially 
supportive.  Only four (9%) were opposed, with two being fully opposed and 
two partially opposed. The remaining respondent, Dawn Homes, was neutral, 
setting out the procedures it already has in place to help protect customers. 
 
Reasons for supporting statutory route for redress 
 
Many of the responses made to this question are similar to those given in 
response to question 1. They are therefore only covered briefly below— 
 

• Some respondents considered that, when faults were found in new 
homes, builders could be evasive and non-co-operative. Providing 
homebuyers with a statutory route for redress will help remedy this 
and strengthen consumer protection. It will also drive up building 
standards in new-build homes; 
 

• Some stated that it is difficult to make claims through current routes 
for redress such as the NHBC “Buildmark” scheme. Others stated 
that there was currently no redress for buyers or that there was no 
protection for buyers. However, some respondents, while partially 
supportive of what is proposed, noted that NHBC is already there 
for this purpose and that a statutory route was therefore not 
required; 

 

• Some respondents set out their own personal experiences with 
reference made to the stress experienced when purchasing a new 
home that is found to have serious faults. In addition, some 
respondents mentioned the financial outlay involved in seeking 
redress from builders, particularly where legal fees were incurred.  

 
In addition, UK Finance, which expressed partial support, explained that it is 
working with Home Builder’s Federation and Homes for Scotland on a 
voluntary New Homes Ombudsman scheme. It stated that— 
 

“The option to place a New Homes Ombudsman scheme on a statutory 
basis should be retained and any system of redress must be free for 
consumers to use, be independently-run, and have real powers to drive 
up standards across the home building industry.” (Response 29, ID: 
SS-120069897). 

 
Reasons for opposing statutory route for redress 
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The main reason given for opposing a statutory route for redress is that there 
are already robust procedures in place to ensure consumers are protected. 
Housebuilders explained that they already carry out several checks and are 
required to complete houses to a certain standard. In addition, should any 
faults be found with new houses, a route for recourse is already provided in 
the form of intervention from NHBC or similar organisations. Rural 
Renaissance Ltd stated— 
 

“The building warranty provider - NHBC or Premier have very robust 
procedures for dealing [with] works which fall beneath their standards - 
major and minor, and requiring that they are rectified. Building Control 
and the warranty provider will not release completion certificates if 
there are defects - without these the solicitor and building society will 
not release funds.” (Response 26, ID: SS-117923229). 

 
Other points made 
 
Many responses highlighted the routes for redress which are already in place, 
or which may be put in place in future. NHBC noted the possibility of an 
ombudsman being created, which would be another means of redress, and 
said that it would be “cautious of any new policies which could create 
inconsistency across the UK, given the ongoing work with the New Homes 
Ombudsman.” (Response 31, non-smart survey). 
 
The Law Society’s response noted a number of difficulties currently 
experienced by new-home buyers and suggested that more research is 
required in order to “identify specific features of the problems arising before 
statutory clauses are considered.” It also suggested some alternative ways of 
providing redress against structural defects. These include “no fault 
insurance” and “a guarantee fund maintained by builders which pays out if 
there is an issue with the property” (Response 43, non-smart survey). 
 
Finally, Brodies LLP made reference to the use of the term “major failings” in 
the question and state that it must be made clear what this constitutes in the 
context of the ability to pursue statutory redress. (Response 33, non-smart 
survey) 
 

Question 3: What do you think would be the main practical advantages 
and disadvantages of the proposed Bill? 

 
Advantages 
 
Many of the advantages listed in response to this question echoed points 
made in questions 1 and 2 and therefore are only covered briefly below— 
 

• Standardised missives and a statutory route for redress would 
create a uniform approach which would lead to a level playing field 
instead of housebuilders having what some respondents feel to be 
an unfair advantage; 
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• The proposed Bill would create much needed protections for 
homebuyers, providing them with clarity and confidence when 
purchasing a new home; 

• By holding homebuilders to account, the Bill would drive up the 
quality of new builds; 

• A route to recourse which is separate from existing insurance 
providers was welcomed. 

 
Disadvantages 
 
Many of the disadvantages noted focussed on the potential financial impact 
the proposed Bill could have, both on homebuyers and housebuilders. With 
regard to homebuyers, one anonymous respondent stated— 
 

“Without an enforcing body, private owners will still likely have to pay 
significant legal fees to enforce this privately which may deter people. 
Also, house builders may start to use this as a justification for no longer 
using insurance based schemes such as the NHBC, which may leave 
the homeowner in a difficult situation should a company become 
insolvent.” (Response 4, ID: SS-113631637). 
 

Some respondents were of the view that housebuilders would raise their 
prices to meet any costs generated by the Bill, making it more expensive to 
purchase a new home. It was additionally suggested that, should a 
homebuyer pursue the option of having a full survey of a new build property 
before committing to its purchase, the cost of this would fall on them directly.  
 
Concerns were raised that the Bill would have a negative impact on the 
building trade by potentially raising costs and complicating procedures. Four 
respondents – Homes for Scotland, Stewart Milne Homes, Dawn Homes and 
one anonymous – gave an identical or largely identical answer to this 
question, referencing ongoing work by Homes for Scotland to establish a 
common consumer code for builders and create a new home ombudsman. 
The view taken was that the Bill could undermine this work by potentially 
creating a “two-tier system for redress that will inevitably only create further 
confusion for the purchaser.” It was also suggested that creating a different 
system for Scotland may put mortgage providers off lending to potential 
purchasers. (Response 44, non-smart survey (and others)). 
 

Question 4: What length of time do you think is most appropriate for a 
builders’ warranty for a new-build home? 

 
Of the 47 respondents who answered this question— 
 

• Seventeen (36%) considered that five years would be the appropriate 
length of time; 

• Nine (19%) considered two years appropriate; 

• One (2%) considered one year appropriate; 

• One (2%) considered six months appropriate; 
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• Eighteen (38%) selected ‘other’ with many specifying an alternative 
timescale; 

• One (2%) was unsure. 
 
Five years 
Many who answered in this way considered that it would take at least five 
years for some problems with houses to become apparent, particularly if the 
issues were structural. Some respondents explained that they considered a 
10-year warranty would be more appropriate but had chosen this option as 
the longest amount of time listed as an option in the question. 
 
Two years 
A few responses made reference to the NHBC warranty scheme in which 
builders offer a two-year warranty to buyers of new homes. Those 
respondents took the view that this timescale would therefore be appropriate 
for any new builders’ warranty created by the Bill.  Peter and Jill Hall, amongst 
others, considered that, as with the NHBC scheme, a two-year period, 
followed by a further eight, would be appropriate— 
 

“On top of the two-year missive period, I think here an additional eight 
years is best as this gives the purchaser time to see whatever problems 
there are with the new home. Many structural problems do not come to 
light within two years, such as poor mortar, damp proof course issues, etc. 
The first two years effectively covers the 'snags' of building a house, which 
I fully accept will happen at times. The extended period then covers these 
other major areas.” (Response 24, ID: SS-117737752). 

In its response, NHBC stated that a two-year builders’ warranty period would 
be appropriate, commenting that this was a tried and tested model (Response 
31, non-smart survey). 

One year 
One respondent, Peter Cole, stated that this was the industry standard used 
for Joint Contracts Tribunal (JCT) contracts, noting that “there is an option to 
sue for ‘latent defect’ for up to six years.” (Response 8, ID: SS-113765667). 
 
Six months 
This respondent appears to have misunderstood the question and to be 
referring to how quickly the Bill should be enacted. 
 
Other 
Many of the respondents who chose this option considered that a 10-year 
period would be appropriate. While some considered that 10 years would be 
enough time for any defects to be detected, others made reference to the 
NHBC scheme, in which 10 years maximum cover is available. It was 
considered by some that any warranty in the Bill should be the same. For 
example, North Lanarkshire Council’s response stated— 
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“Due to the value of the investment, 10 years would be appropriate and 
would allow a reasonable time to identify major defects such as 
structural or weatherproofing problems.  

 
Currently warranties cover most defects, except for matters of wear 
and tear and minor defects such as plaster drying cracks, for years 1 -
2. For years 3-10, the policy will only cover major defects such as 
structural or weatherproofing problems. New legislation should mirror 
this.” (Response 40, ID: SS-122203696). 

 
 

Question 5: Which of the following best describes your view of having 
standard missives that provide a right for buyers to carry out a full 
survey of the property within a specified period, and a right to pull out of 
the purchase if severe or very serious defects are discovered? 

 
Of the 43 respondents who answered this question, 21 (49%) were fully 
supportive and six (14%) partially supportive. Seven were opposed, with five 
(12%) being fully opposed and two partially opposed (4%). The remaining 
three respondents were neutral.  
 
Reasons for supporting the right to a full survey 
 
Similar points were made here as to those in previous questions - it would 
increase the protection available to consumers purchasing new build homes 
and encourage builders to complete work on new-builds to a higher standard. 
 
Some respondents considered that what is proposed is preferable to the 
current system in which homebuyers commit to a purchase ‘off-plan’ and must 
take the builder’s word for it that the home has been completed to a high 
standard and is ready for occupation. (Response 4, ID: SS-113631637, 
anonymous). Others suggested that when buyers are given the opportunity to 
inspect their new home they would be unable to identify faults and that it is 
therefore important that a surveyor undertakes this role (Response 12, ID: 
SS-114930553, Walter Patterson). 
  
Those who were partially supportive considered that certain matters needed 
to be clarified. Reference was made to the wording of the question which asks 
about giving buyers the “right to pull out of the purchase if severe or very 
serious defects are discovered.” Concerns were raised that buyers could 
abuse the system by trying to get out of a sale they had previously committed 
to. It was therefore considered important to clearly define what is to be meant 
by “severe” or “very serious” defects. (Response 37, ID: SS-120650598, 
Glasgow City Council) 
 
Reasons for opposing the right to a full survey 
 
Respondents from within the building industry raised concerns about potential 
threats to their livelihoods should delays take place and sales fall through 
because of full surveys taking place. It was also noted that several processes 
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were already in place to protect homebuyers including home reports, building 
standards inspections and warranty schemes.  

 
Other points made 
 
Homes for Scotland expressed several concerns regarding how the proposed 
Bill would work in practice including whether the financial burden of carrying 
out a survey would lie with the developer or the purchaser. It also stated that 
the potential for homebuyers to pull out of a purchase could have a negative 
effect on the sales process for both the home builder and purchaser. Its 
response went on to state— 
 

“Consideration must be given to the disruption the proposals would 
cause across the whole home building sector, with developers likely 
facing increased uncertainty from sales falling through, more complex 
missives to conclude and with no detail on who would pay for the 
survey. Whilst larger developers may be able to absorb some of these 
costs, the impact will be felt acutely by the SME sector. Small scale 
home builders often tend to operate in more dispersed rural areas, in 
secondary or tertiary markets; where economies are the first to be hit 
by any slowdown, and usually the last to experience a recovery. This 
will result in yet another hurdle for SMEs to overcome and discourage 
new entrants from entering the market.” (Response 44, non-smart 
survey). 

 
Along with echoing Homes for Scotland’s points about how the costs of 
surveys will be met and the potential for delays in sales going through, the 
Law Society questioned whether third party adjudication would be required 
should the findings of a survey be disputed. It also suggested that there could 
be latent and inherent defects that may not be detected in an initial survey. It 
therefore suggested that “the scope of the survey and the ability of the 
consumer to rely on its findings would need to be understood.” (Response 43, 
non-smart survey). 
 
Along with raising concern regarding the cost of carrying out a survey, Brodies 
LLP considered that defects may not be apparent at the time an initial survey 
takes place and noted that a full structural survey at an early stage could 
cause damage to a property. (Response 33, non-smart survey). 
 

Question 6: If you have bought a new-build home in the past, please tell 
me about your experience, taking care not to name 
individuals/companies or the location of the property/development. 

 
Forty respondents answered this question.  Some simply stated that this 
question was not applicable to them. Whilst some respondents reported a 
positive experience when purchasing a new home, a significant majority had 
experienced problems including— 
 

• Poor quality mortar and problems with foundations; 

• House not properly connected to drains; 
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• Drainage issues and flooding in garden; 

• Incorrectly fitted gas flue; 

• Tiles being blown off the roof; 

• Insulation defects; and 

• Faulty fixtures and fittings. 
 

Some of these issues were detected straight away whilst others took several 
years to surface. In some cases, problems were quickly rectified once the 
builder was notified. However, many respondents told of the problems they 
had experienced in trying to resolve issues – a process which could last 
several years and be very distressing for homebuyers. One anonymous 
respondent stated— 
 

“We purchased a new build and unfortunately the mortar of the house 
was not fit for purpose. It has been a very stressful period trying to fight 
the builder to remedy the problem. We have only been successful as 
all the neighbours pulled together and involved the local council and 
MSP. Even then it is a minimum fix and time will tell if confidence 
returns to the estate.” (Response 19, ID: SS-116264041). 

 
This dissatisfaction was echoed by Craig Marr, who stated— 
 

“The first new build home I bought had several problems. The biggest 
issue was that it was not connected to the drains. This took a lot of 
testing to get to the bottom of. But the builder never told us what the 
issue was. They said there was a crushed pipe. However, the workers 
sent to fix it, by digging up our entire front driveway, told us the real 
truth. You shouldn't be able to lie to customers like that. We also had 
boilers fall off the wall and several potentially dangerous gas issues 
that were fixed under our servicing policy.” (Response 7, SS- 
113439272). 

 
Some respondents used this question to reference the high levels of customer 
satisfaction in the results of the National New Homes Survey operated by 
NHBC over the last 4 years. (for example, response 44, non-smart survey, 
Homes for Scotland). 
 
 
FINANCIAL IMPLICATIONS 
 

Question 7: Taking account of both costs and potential savings, what 
financial impact would you expect the proposed Bill to have on: 
government and the public sector, businesses (including 
housebuilders), and individuals (including new-build house buyers)? 

 
Forty-one respondents answered this question.  
 
Government and the public sector 
 
In relation to government and the public sector: 

https://app.smartsurvey.co.uk/survey/results/responses/id/571812?u=116264041
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• three respondents (7%) thought that there would be a significant cost 
increase; 

• fifteen respondents (36%) thought that there would be some cost 
increase; 

• nineteen respondents (46%) thought that the proposed legislation 
would be cost-neutral; 

• two respondents (5%) felt that there would be a significant reduction in 
costs. 

• two respondents (5%) felt that there would be some reduction in costs; 
 
It was generally felt that most of the costs associated with the proposed Bill 
would be borne by housebuilders, and that it would therefore either be cost-
neutral for the Government and public-sector bodies or involve a small 
increase in costs. Most respondents who considered there would be a cost 
increase suggested that it would relate to the setting up and maintenance 
costs of implementing a Bill. The few respondents who considered that there 
would be a reduction in costs to the Government and public sector bodies 
surmised that this would be due to the quality of new-build homes improving. 
 
Businesses (including housebuilders) 
 
In relation to businesses: 

• six respondents (15%) thought that there would be a significant cost 
increase; 

• twenty-seven respondents (66%) thought that there would be some 
cost increase; 

• five respondents (12%) thought that the proposed legislation would be 
cost-neutral; 

• one respondent (2%) felt that there would be a significant reduction in 
costs; 

• two respondents (5%) were unsure. 
 
Several respondents expressed the view that housebuilders would incur 
increased costs due to the need to improve the standard of building quality 
and property inspections.  

 
Homes for Scotland (response 44, non-smart survey) and others stated that 
there would be a potentially significant increase in costs to housebuilders 
should the proposal go ahead. In addition to set up costs, concerns were 
raised about the uncertainty that would be created should a homebuyer pull 
out of a sale. This could affect the share value of companies as well as 
impacting on their cashflow. It was felt that this could be particularly 
problematic for small and medium-sized companies. 
 
It was also noted that any delays caused by a survey being carried out could 
be costly to the builders, as would the costs of rectifying any faults or paying 
out on any additional insurance claims. 
 



17 
 

Some respondents believed any initial increase in costs to house builders 
would be outweighed by a potential reduction in the number of complaints and 
claims brought against them. 
 
Individuals (including new-build home buyers) 
 
In relation to individuals: 

• three respondents (7%) thought that there would be a significant cost 
increase to individuals (including new-build home buyers); 

• sixteen respondents (39%) thought that there would be some cost 
increase; 

• thirteen respondents (32%) thought that the proposed legislation would 
be cost-neutral; 

• three respondents (7%) felt that there would be some reduction in 
costs; 

• six respondents (15%) felt that there would be a significant reduction in 
costs. 

 
Some respondents commented that homebuyers could face additional legal 
fees and would also need to instruct an independent construction surveyor to 
carry out a detailed property survey at the completion stage. Gillespie 
MacAndrew LLP stated— 

 
“…new house buyers would have the additional cost of employing a 
surveyor to inspect the property re-completion as this is different to the 
standard basic valuation survey”. (Response 13, ID: SS-114963231). 

 
Concern was also expressed that any additional delays around surveying the 
property could escalate the risk to property developers and therefore lead to 
an increase in cost to home buyers. 
 
Although few of those who considered that there would be a decrease in costs 
commented further, Taylor Law thought that the proposed legislation should 
lead to a reduction in cost to individuals because the new process would be 
more efficient. (Response 30, ID: SS-120078037). 
 
 
EQUALITIES 
 

Question 8: What overall impact is the proposed Bill likely to have on 
equality, taking account of the following protected characteristics 
(under the Equality Act 2010): age, disability, gender re-assignment, 
maternity and pregnancy, marriage and civil partnership, race, religion 
and belief, sex, sexual orientation? 

 
Of the 41 respondents who answered this question, eight (19%) considered 
that it would have a positive impact on equalities, and another two 
respondents (5%) considering the impact would be slightly positive. Twenty-
nine respondents (71%) considered that the impact would be neutral, whilst 
the remaining two respondents (5%) were unsure. 
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Only a small proportion of those who responded made a substantive 
comment. Of those who commented, the main point made was that the 
proposed Bill will have no impact on equalities with some saying it will benefit 
all new home buyers equally. 
 
Aberdeen City Council suggested that the added consumer protections 
created by the Bill may benefit some more than others stating— 
 

“The protection afforded to purchasers will aid those proceeding with a 
purchase who may have a less resilient capability. Some purchasers 
may have limited English language skills whilst for others such as 
elderly or disabled persons the disruption related to the repair of 
serious faults may be particularly difficult.” (Response 39, non-smart 
survey). 

 
SUSTAINABILITY 
 

Question 9: Do you consider that the proposed Bill can be delivered 
sustainably, i.e. without having likely future disproportionate economic, 
social and/or environmental impacts? 

 
Of the 43 respondents who answered this question, 32 (74%) considered that 
the Bill could be delivered sustainably, five did not consider that it could be 
delivered sustainably (12%) and six (14%) were unsure.   
 
Bill can be delivered sustainably  
 
Some respondents argued that defective houses can have a negative effect 
on sustainability and that this Bill would help to negate that, as one 
anonymous respondent stated— 
 

“I would argue that not doing this has an impact on sustainability and 
your carbon figures. Houses not lasting the 60-year lifespan and EPC 
[energy performance certificate] not matching reality due to major 
building defects resulting in higher gas and electricity.” (Response 1, 
ID: SS-113454417). 

 
Others suggested that the Bill would encourage builders to work more 
efficiently and effectively and mean that buyers have more confidence when 
purchasing a new home. It was further suggested that the Bill could lead to a 
decrease in the need for improvement work on new homes which would mean 
that savings were made and lead to a reduced carbon footprint.  
 
Bill cannot be delivered sustainably 
 
Some housebuilders were of the view that the proposed Bill would cause 
significant delays in building new homes with others suggesting that the 
potential for house sales to collapse would have a significant financial impact 
on the industry, something that would have a knock-on effect to homebuyers.  
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Homes for Scotland, Stewart Milne Homes, Dawn Homes and an anonymous 
respondent all raised concerns about the Bill leading to increased costs, and 
increased uncertainty stating that— 
 

“We have serious concerns over the viability of taking forward the 
proposals set out within the consultation without causing significant 
disruption to home builders and purchasers alike. As outlined 
throughout our response we urge consideration of the impact these 
proposals may have on further restricting or hindering the supply of 
new homes. Scotland desperately needs to meet the demands of its 
growing population, particularly in the context of the backlog of 80,000 
homes amassed over the last 10 years, and the subsequent need to 
deliver approximately 25,000 homes per annum.” (Response 36, ID: 
SS-120555796 Dawn Homes Limited (and others)). 

 
 
GENERAL 
 

Question 10: Do you have any other comments or suggestions on the 
proposal? 

 
New Homes Ombudsman and other redress 
Aberdeenshire Council (Response 34, ID: SS-119287373) and Brian Smith 
were supportive of the idea of the establishment of a New Homes 
Ombudsman— 
 

“The laudable aims of this Bill should be implemented by a statutory 
regime imposing build quality obligations on builder[s] supported by an 
Ombudsman Scheme to investigate and adjudicate on disputes and 
with power to order builders to rectify or buy-back in the extreme. 
(Response 6, ID: SS-113370791, Brian Smith). 

 
Whilst NHBC felt that although the creation of a new ombudsman might 
benefit the consumer, it stated— 
 

“that it should not be seen as a solution or a substitute to solving the 
source of the problem that homeowners are not often satisfied with the 
final quality of their home”. (Response 31, non-smart survey). 

 
The Royal Institution of Chartered Surveyors suggested the idea of a ‘redress 
scheme’ which utilises mediation as opposed to an ‘ombudsman scheme’ 
when dealing with complaints— 
 

“Rather than an Ombudsman scheme, RICS DRS advocates an 
independent redress process which utilises mediation, and provides 
parties with mediators who have expertise in disputed subject matters. 
However, as mentioned before…., if Scotland does go with an 
Ombudsman we would support that, if it meets the needs we have 
identified for redress and alternative dispute resolution”. (Response 41, 
ID: SS-120693511) 
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Independent inspections 
Peter Cole put forward the idea that the Council of Mortgage Lenders should 
make it a stipulation that they will only loan money if the properties are 
inspected and signed off by an independent Clerk of Works— (Response 8, 
ID: SS-113765667). 
 
Aberdeenshire Council raised concerns that an inspection might not pick up 
concealed defects and suggested making more resources available to local 
authorities in order to allow them to increase inspections during construction 
in order to “resolve problems/issues before completion and to strengthen an 
already valuable service and improve the quality of a new home.”  It also put 
forward the idea that the developer could fund a thorough independent 
inspection of the property which focussed on the standard of the construction. 
(Response 34, ID: SS-119287373). 
 
NHBC stated that it has— 
 

“… encouraged the Scottish Government to consider appointing other 
providers of Building Control beyond the local authorities to introduce 
more expertise and quality control. There is an obvious correlation with 
the quality of building control provided and the quality of the final 
home”.  (Response 31, non-smart survey). 

 
Potential threat to the building industry 
Stewart Milne Homes voiced concern that any changes made to the process 
of improved customer redress does not leave Scotland in isolation— 
 

“… we would strongly encourage that any changes made to strengthen 
the existing structure regarding customer redress in Scotland are not 
made in isolation to the rest of the UK, with collaboration between the 
home building industry and all concerned stakeholders. The proposals 
set out within the consultation will not deal with issues of build quality 
and customer service but rather simply address problems as they 
arise”. (Response 32, non-smart survey). 

 
Use of sanctions 
The Consumer Code for Home Builders Ltd pointed out that sanctions can be 
applied to companies for failure to comply with the Code— 
 

“Whilst your consultation doesn’t address the issue of sanctions, we felt 
it important to point out that under our Code, a house builder may be 
expelled from the home warranty body’s register, by way of 
sanction/enforcement action should a decision taken under our 
Independent Dispute Resolution Scheme not be adhered to.” 
(Response 45, non-smart survey). 

 
Alternative ways of improving consumer protection 
The Law Society stated that, in its view, other options should be considered— 
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“We have suggested previously that other options to enhance 
consumer protection should be considered including no-fault insurance, 
a guarantee fund maintained by builders or an ombudsman. These 
methods may be more suitable ways of addressing the issue of 
structural defects.” (Response 43, non-smart survey). 



22 
 

SECTION 4: MEMBER’S COMMENTARY 
 
Graham Simpson MSP has provided the following commentary on the 

results of the consultation, as summarised in sections 1-3 above. 

Thank you to all the 51 individuals and organisations who responded to the 
consultation. The feedback has been invaluable. 

What it has shown to me is that there is a problem that needs to be 
addressed. There is no doubt that when you buy a new-build home you have 
very few rights if things go wrong. 

The question is, should we tackle this imbalance through legislation or allow 
the industry to self-police as has been the case until now. 

Not surprisingly, builders and their umbrella organisation Homes for Scotland 
do not want me to proceed with this. Quite a few provided responses that 
were simply a copy and paste exercise, which didn’t give me any further 
insight into the issue or provide any new ideas. This approach perhaps shows 
why we need to act. 

But as the summary shows, individuals who have bought homes are firmly of 
the view that something has to change. 

Some who have been on the receiving end of poor service in developments in 
the North East of Scotland got in touch with me after the deadline and I intend 
to visit these people, along with those elsewhere in the country who have 
responded. 

A lawyer who I have spoken to who specialises in complaints about builders 
has provided me with some astonishing case studies. 

These include: 

New Build with No Water Supply 

New build property purchased by private clients from a developer.  Purchaser 
and seller instructed local conveyancing solicitors.  Missives were concluded 
on the basis of Standard Clauses.  No express provision relative to new build.  
Family moved in to find no running water, as the developer had not connected 
up to the mains water supply.  Sued the developer and settled the action.  
Developer didn’t pay agreed sum.  Developer was made bankrupt and in the 
course of the bankruptcy, died.  A sad story for everyone involved. 

New Build not Constructed to Drawings 

New build holiday let purchased from developer.  Local conveyancing 
solicitors instructed.  Missives concluded on basis of Standard Clauses.  
Completion Certificate obtained from local authority.  After purchase 
discovered a myriad of problems.  Estimated cost of repair is into six figures.  
Not presently covered by new build warranty.  Presently subject of court 
action. 
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New Build Property not Constructed in Good and Workmanlike Manner, in 
breach of Building Regs and not in accordance with Drawings 

Property owner contracted with builder to construct new-build in existing back 
yard.  Issues arose around the construction of the property, such that a 
completion certificate could not be obtained. Owner retained final payments.  
Builder went to adjudication thereon.  Owner counter adjudicated.  Decision 
issued to the effect that basically neither party was due the other funds.  
Owner had property completed by others. 

Builder of Extension to Existing Property Incompetent 

Builder incompetently constructed extension to existing family home.  Sued 
builder, who declared himself bankrupt.  Sued architect for recommending 
builder.  Settled claim.  Homeowner recovered costs, but essentially left with 
ruined home and little funds to have it remedied. 

These cases show the range of things that can go wrong and the disputes 
that can arise. It seems to me that we need a simple system where home 
buyers can get matters resolved quickly. I believe that having some standard 
clauses in missives could help. The proposal for a UK-wide New Homes 
Ombudsman could also help. 

The Housing Grants, Construction and Regeneration Act 1996 allows those in 
the construction trade to go to arbitration, which is binding, where there is a 
dispute.  

Section 106 of the Act excludes residential occupiers – exactly the people I 
am trying to help.  

If one of the standard clauses provided the right to go to arbitration I believe 
that could help.  

I now plan to take forward the proposal and draw up a workable Bill.  
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ANNEXE 
 

Number ID Type Name 

39  Organisation Aberdeen City Council 

34 119287373 Organisation Aberdeenshire Council 

1 113454417 Individual Anonymous 

2 113455068 Individual Anonymous 

3 113630529 Individual Anonymous 

4 113631637 Individual Anonymous 

5 113650834 Individual Anonymous 

9  Individual Anonymous 

11 114837400 Individual Anonymous 

15 115486857 Individual Anonymous 

18 116450338 Individual Anonymous 

19 116264041 Individual Anonymous 

23 117531417 Individual Anonymous 

42 120587087 Individual Anonymous 

14  Individual Baxter, Jim 

17 115736070 Individual Bett, James 

33  Organisation Brodies LLP 

8 113765667 Individual Cole, Peter 

45  Organisation Consumer Code for Home Builders 

16 115525670 Individual Cranston, Stephen 

36 120555796 Organisation Dawn Homes Limited  

20  Individual Dunigan, Graham 

13 114963231 Organisation Gillespie Macandrew 

37 120650598 Organisation Glasgow City Council 

24 117737752 Individual Hall 

44  Organisation Homes for Scotland 

10 114754576 Individual Hughes, Howard 

27 118020008 Organisation J S Crawford Contracts (Borders) Ltd  

46  Organisation Mactaggart and Mickel 

7 113439272 Individual Marr, Craig 

22 117129226 Individual Murray, James 

35 120547541 Individual Newman, Robert 

31  Organisation NHBC 

40  Organisation North Lanarkshire Council 

12 114930553 Individual Patterson, Walter 

38 120668370 Organisation Pinsent Masons LLP 
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41 120693511 Organisation RICS 

26 117923229 Organisation 
Rural Renaissance Ltd, J.S.Crawford 
Contratcs (Borders) Ltd 

21 116687531 Organisation Scottish Borders Council 

6 113370791 Individual Smith, Brian 

25 117881409 Organisation South Ayrshire Council Building Standards 

32  Organisation Stewart Milne Homes 

28 118636920 Organisation Stirling Council 

30 120078037 Organisation Taylor Law 

43  Organisation The Law Society of Scotland 

29 120069897 Organisation UK Finance 

 


