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Pow of Inchaffray Drainage Commission (Scotland) Bill Committee 

3rd Meeting, 21 June 2017 (Session 5) 

Consideration of evidence 

Evidence received 

Oral evidence 
1. The Committee took oral evidence from the Promoters of the Bill on 24 
May 2017. The Official Report of that session can be accessed here— 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10979. 

2. Following that meeting the Committee received a written submission 
from the Promoters of the Bill which responded both to issues rasied during 
the meeting on 24 May, and to a letter from the Convener sent on 25 May 
2017 which can be seen at Annexe A. The submission from the Promoters 
can be seen at Annexe B. 

3. At its meeting on 21 June 2017 the Committee will consider whether to 
seek any further oral evidence. 

Written evidence 
4. The Committee contacted the following organisations to ask for their 
position on the Bill— 

 Perth and Kinross Council; 
 Scottish Environment Protection Agency (SEPA); and 
 Scottish Water. 

 
5. The Committee received responses from all three of these organisations, 
which can be seen as part of Annexe C, which contains all of the written 
submissions received.  

6. The Committee also contacted the following organisations/individuals to 
give them the opportunity to submit views if they wished to do so— 

 Law Society of Scotland; 
 Registers of Scotland; and 
 a number of identified experts in areas relevant to the Bill. 

 
7. The deadline for the submission for all written views was Monday 29 
May 2017. The Committee will consider these submissions at its meeting on 
21 June 2017 and decide whether it wishes to seek any further written views.  

8. All written views submitted can be found at Annexe C. 

Next steps 

9. Following its meeting on 21 June the Committee plans to meet on 13 
September to take any further oral evidence, as agreed on 21 June, consider 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=10979
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any further written views, also as agreed on 21 June, and give preliminary 
consideration to the three objections which have been lodged.  

10. The Committee intends to make a fact-finding visit to the Pow of 
Inchaffray in September 2017. Those individuals who have made objections 
have been invited to attend the visit as observers. 

Clerk 
Pow of Inchaffray Drainage Commission (Scotland) Bill 
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Annexe A 
 

Text of a letter from the Convener of the Committee sent to the Pow 
Commission on 25 May 2017 
 
Following your evidence session at the Committee meeting on 24 May 2017 
the Committee would welcome a response to the following issues (in addition 
to all the points you committed to responding to during the meeting)— 
 

 the 75% resolution according to land acreage (section 9) allows the 
Commission to move the boundaries of the sections of the Pow 
(section 3(5)). This would appear to make it possible to rearrange the 
sections and potentially alter the balance of power between the 
sections of the Pow quite significantly and without any third party 
oversight. The Committee would welcome comment on this; 
 

 could you outline how much you think the beaver barrier discussed at 
the meeting on 24 May is likely to cost and how much of it will be 
covered by grant funding; 
 

 are there any statutory bodies charges that you are aware of, or can 
anticipate, that might be passed on to heritors; 
 

 you stated that the £300,000 figure for the assumed value per acre of 
residential land did not reflect the economic downturn. Could you clarify 
the year or years that were used to for this valuation; and 
 

could you set out your thoughts and possible options for dealing with data 
collection issues to allow publication of the register of heritors. 
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Annexe B 
 

Written submission from the Pow Commission to the Clerk of the 
Committee, received on 12 June 2017, responding to issues raised at the 
meeting on 24 May and the Committee Convener’s letter of 25 May 2017 

 
We thank you for (1) your email dated 24 May 2017 and also (2) the 
Committee Convenor’s letter dated 25 May 2017 to the Commissioners, both 
of which set out a number of points and matters on which the Committee has 
requested further information.   
 
Your email dated 24 May 2017 
 
For your convenience, we set out below the matters to which you wished a 
response in bold together with the Promoter’s answers in red. 
 
Consultation process – could you please send copies of the following: 
consultation document; consultation responses; minutes of public 
meetings and any other information about how the consultation was 
conducted etc that is not in the accompanying documents;  

Promoter’s Response 

The Commissioners’ Consultation Paper May 2016 was forwarded to you by 
email on 25 May 2017.  
 
The Commissioners held three public meetings in the Gask Hall.  The first 
meeting was held on 2 March 2015 and letters of invitation were sent out to 
the heritors and householders, details of whom were held by McCash & 
Hunter, the Clerk to the Commissioners, and who received annual 
assessments.  The letters advised that the Commissioners wished to provide 
information to and consult with the farmers and householders who benefit 
from the Pow and enclosed a paper setting out the background and the 
Commissioners’ proposals (see attached (1)).  At this meeting an invitation 
was extended to two of the Balgowan householders to attend the next 
Commissioners’ meeting as observers.  There follows an excerpt from the 
Commissioners’ meeting held on 9 March 2015: 
 

“Hugh Grierson [Commissioner] reported that apart from the 6 
Commissioners, approximately 25 heritors attended the meeting, the 
majority of whom were residents of Balgowan, also [the contractor].  
Hugh had chaired the meeting and Jo Guest [Commissioner] had 
explained why amending legislation was needed.  [The contractor] 
provided information concerning the works that had been carried out to 
the Pow.  While the general tone of the meeting was friendly and 
constructive, there had been some sharp questioning.  The main point 
which arose was a concern for more transparency as to the annual 
maintenance programme and how the funds raised are used.   
 
The Commissioners invited questions and comments from [the two 
observers].  The Commissioners intend to hold good their undertakings 
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given at the heritors’ meeting to increase the amount and level of 
information provided to the heritors and thanked [Mr A] for his offer to 
seek to compile a list of householders’ e-mail addresses so that the 
Commissioners can send information to him from time to time and he in 
turn will undertake to circulate this to the householders. 
 
The Commissioners agreed to compile a list of agricultural heritors’ e-
mail addresses with a view to similarly notifying them. 
 
It was agreed to instruct [the drafters] to include in the Bill an increase 
in the number of Commissioners from six to seven, one of whom to be 
a householder. 
 
It was agreed that a further heritors’ meeting should be held, agreed to 
be on Monday 11 May.” 
 

On 10 March 2015 Mr A corresponded with Mr J Guest in connection with the 
Balgowan householders’ plans including calling a local meeting on 4 April to 
discuss the creation of a formal residents’ association.  He also indicated that 
the consensus was that the older Sawmill cottages should be included in the 
residents’ association due to their proximity (adding that they had been invited 
to and attended a number of community events).  He offered to circulate the 
minutes of the meeting of 9 March to the householders. 
 
Mr A also offered to circulate the agenda for the public meeting to be held on 
11 May 2015 (see attached (2)) to the Balgowan residents.  This was also 
sent to the other heritors.  Subsequently Mr J Guest sent minutes of this 
meeting in draft to Mr A and incorporated his comments before finalising the 
minutes (attached (3)) which Mr A circulated to the Balgowan householders, 
and which McCash & Hunter sent to the heritors. 
 
The next public meeting was held on 17 June 2016.  Correspondence with Mr 
A in April 2016 advised him of the Commissioners’ intention to circulate a 
Consultation Paper and to hold another meeting in the Gask Hall.  Hugh 
Grierson advised Mr A that he would be happy to attend the Balgowan 
residents’ AGM which was to take place on 27 May 2016 to answer questions 
from householders.  Mr A replied that he would mention this in an e-mail to 
residents to “give them a heads up”. 
 
The Consultation Paper was sent out first class to the heritors and the 
householders with a covering letter in the middle of May 2016. 
 
Two versions of the letter are attached, one sent to those people who already 
received assessments and the other to those who had not received 
assessments (see attached (4) and (5)).  This letter also invited the 
consultees to a public meeting in the Gask Hall on 17 June 2016.  The 
Consultation Paper and similar covering letter were also sent to the Burrelton 
and District Community Council, the East Strathearn Community Council, the 
Luncarty Community Council and the Methven Community Council. 
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An advertisement for the public meeting was inserted in the Courier and 
Advertiser newspaper. 
 
Notes of the meeting are attached (see attached (6)).  These were not 
circulated to heritors or residents.   
 
Seven written responses were received and responses were sent out (see 
attached (7)). 
 
Attachments (3), (6) and (7) are redacted as they contain personal data. 
 
Future assessments - details of how the Bill will affect agricultural and 
residential assessments. 

Promoter’s Response 

We attach (see attached (8)) an example “Calculations of Chargeable Value 
and Budget Summary (based on a £20,000 budget)”. This covers both a 
hypothetical agricultural and residential property. We also attach (see 
attached (9)) an anonymised annual assessment list for the heritors, which 
shows the 2016 assessment and that under the Pow Bill. 

Debt amount – details of the amount of outstanding debts, broken down 
by agri and residential (and confirmation of the 5 year time bar).   

Promoter’s Response 

We set out below the amounts of outstanding debts in the last 5 years. The 
agricultural heritors have no unpaid assessments. 
 

 2012 £1,440 
 2013 £3,810 
 2014 £5,100 
 2015 £5,040 
 2016 £6,090 

 
In terms of statutory time bar, recovery of these debts is governed by the 
Prescription and Limitation (Scotland) Act 1973. Under this Act, the debts 
would (on the Promoter’s understanding) be extinguished unless (1) the 
Promoter has not already obtained a decree (which they have not) or (2) the 
debtor had not made a payment on the debt during the last five years or (3) 
the debtor had written to the creditor admitting that they owe the debt during 
the last five years.  
 
Debt recovery – does the bill allow for old debts to be pursued (under 
the 1846 Act) and, if so, how – and also if so, is there any intention to do 
so 
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Promoter’s Response 

Section 1(3) of the Pow Bill, if enacted, would entitle the Promoter to raise 
legal proceedings against any debtors for debts (which have not prescribed) 
incurred whilst the 1846 Act was in force. Such legal action would only be 
taken following legal advice and a policy decision of the Commissioners in 
relation to the cost effectiveness of such legal action.  In the event that the 
Pow Bill is passed, then the Promoter considers it unlikely that legal 
proceedings would be taken in relation to old debts and in making such a 
decision the prospect of recovering the debt and costs associated with that 
recovery would be important considerations in deciding whether to proceed.  It 
is also important to note that the Commission’s legal expenses in any 
proceedings which were not recovered would have to be shared amongst all 
heritors. 
 
Appeal mechanism – why is the 1846 Act provision dropped? Will 
consideration be given to providing an appeal mechanism in the Bill. 

Promoter’s Response 

The Promoter did consider maintaining the appeal mechanism in the Pow Bill. 
However, having regard to the practicalities and to balancing the the interest 
of individual heritors against the interests of the heritors as a whole, the 
Promoter concluded that on balance an appeal procedure should not be 
included albeit in key areas (revaluation under section 11 and amendments 
under section 12) heritors would have the protections discussed below.  
 
Specifically – 
 

 The theoretical basis for calculating a heritor’s assessment under the 
Pow Bill is essentially the same as under the 1846 Act (based on 
assessing the “benefit” of the POW to the heritor). However, the 
mechanics are quite different in that the values underpinning the 
calculation are expressly set out in the Pow Bill. 

 As you will have appreciated, under the annual assessment 
calculation method in the Pow Bill, the only annual variable in the 
calculation is the amount of the Commission’s budget. The underlying 
valuations are set out in Schedule 4 of the Pow Bill subject to the 
revaluation/amendment procedures in sections 11 and 12. 

 In the Promoter’s view, this significantly limits the potential scope for 
challenge when compared with the 1846 Act. Under the new 
mechanism, the only matters a heritor might seek to challenge are 
error in an assessment, the setting of too high a budget, or the amount 
of revaluation/amendment under sections 11 and 12. Each of these 
matters is addressed below. 

 the Promoter considers that the framework provided in the Pow Bill is 
a cost effective system for all involved having regard to the relatively 
low individual assessments payments payable by most heritors 
(particularly house owners) and the fact that the Commission’s legal 
expenses in any individual court appeal would have to be shared 
amongst all heritors (including the aggrieved heritor). This would 
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increase each heritor’s assessment, potentially by a significant 
proportion given the likely relative costs of legal action versus a year’s 
budget. 

 
An aggrieved heritor would of course still be able to apply to the courts for 
judicial review. This procedure was not available in this form at the time of the 
1846 Act, although the Promoter recognises that in practice this would be a 
last resort. 
 
Setting too high a budget 

Other than error (see below) the grounds for a heritor challenging an 
individual assessment under the Bill would be that the Commission had set 
too high a budget.  
 
“Too high” in that context would mean either that the Commission had 
included expected expenditure which it had no power to incur, or that its 
expectation of authorised expenditure was quite unreasonable. However, 
heritors would not be obliged to pay a share of “unlawful” expected 
expenditure and a decision of the Commission may be challenged by way of 
judicial review. 
 
Furthermore, as the Commissioners are chosen by the heritors, and they are 
all (assessment paying) heritors themselves or their representatives, the 
Promoter considers that in practice it is highly unlikely that the Commission 
would unreasonably overestimate future expenditure.  
 
Including a procedure for challenging the next year’s budget (which 
necessarily has to be set reasonably near the end of the current year) could 
risk significant delay in finalising assessments and create cash flow problems 
for the Commission. In addition, any costs incurred by the Commission in 
responding to a challenge would ultimately be shared by the heritors 
themselves. 
 
Given the relatively small sums of money involved, in the Promoter’s 
considered view, to include a statutory challenge procedure would be 
disproportionate to any benefit to an individual heritor.  
 
By way of background, the Promoter is not aware of any appeals ever having 
been made under the 1846 Act, and specifically can confirm there have been 
no appeals in the last 30 years.  
 
It is of course possible that a factual mistake could be made in an annual 
assessment. This could range from a simple arithmetic mistake to the 
incorrect measurement of the acreage of the heritor’s land. In practice, the 
heritor concerned would resolve this directly with the Commission, and a 
heritor would not in any event be legally liable to pay a sum that is incorrectly 
calculated. 
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Sections 11 and 12  

As regards revaluation of assumed values etc., the Promoter recognises that 
not providing for appeals to the court against a determination of an 
(independent) surveyor appointed by the Commission under sections 11 and 
12 may at first sight appear less beneficial to heritors when compared with the 
appeal procedures in the 1846 Act.  However, having considered the 
provisions of the 1846 Act, together with alternative solutions, the Promoter 
believes that in practice heritors’ interests are well protected by the provisions 
of the Pow Bill, for the following reasons: -  
 

 the surveyor, like the 1846 “Valuator”, is appointed by the Commission 
but it is the surveyor, not the Commission, who makes the 
determination; ;  

 the surveyor is to be a member of the RICS professional body (rather 
than simply a “skilful and impartial person” as provided in the 1846 
Act);  

 similar in effect to the 1846 Act, heritors can make representations (but 
direct to the surveyor);  

 the surveyor must have regard to such representations when carrying 
out a revaluation  

 in practice, the valuation issues are not considered to be particularly 
complex;  

 if a right of appeal to the courts were included, valuation questions 
would in any event likely to be subject to expert advice from similarly 
experienced surveyors.  
 

In the note for the heritors’ meeting on 2 March 2015 that is attached (page 3 
under paragraph Periodic Revaluation, first paragraph) reference is made to a 
proposed right of appeal to an independent surveyor for a heritor who is 
dissatisfied with a revaluation notice.  We should explain that the calculation 
method had not been addressed in detail at that time.  However, the new 
calculation method was subsequently developed with the assistance of the 
parliamentary draughtsman commissioned by Anderson Strathern, and this 
method, now included in the Bill, was adopted by the Promoter.  This, in turn, 
led to the decision to exclude a right of appeal to an independent surveyor 
from the Pow Bill for all the reasons set out above.  
 
Overall 
 
Dismissal of Commissioners – any further comment on this issue and 
whether the Bill could be amended to include a mechanism for this;  
 
Promoter’s Response 

This is not a matter that the Promoter has previously considered. 
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The Bill could certainly be amended to include a mechanism for this, but the 
Promoter is not clear how this would work in practice to the benefit of heritors 
generally. 
 
The Commissioners act as one body, the Commission, and as such do not 
have individual powers. In that respect, dismissing an individual 
Commissioner (as opposed to dismissing the majority of the Commissioners) 
is unlikely to benefit heritors. In any event, as you appreciate, the 
Commission, who are chosen by heritors in the first place from amongst their 
number (or their representatives), can dismiss Commissioners in certain 
circumstances (paragraph 13(2) of Schedule 2). No doubt if heritors had 
concerns that a particular Commissioner should be dismissed they would 
raise this with the Commission.  
 
If however, the heritors wished to dismiss all, or the majority, of 
Commissioners, the Commission may not agree to do this. However, it is 
difficult to envisage the practical circumstances in which the majority of 
heritors would want to do this. Because the Commissioners must be heritors 
(or their representatives), the interests of the Commissioners are generally 
aligned: maintaining the Pow and doing so in a cost effective way. 
 
We would also need to consider whether heritors should only be able to 
dismiss Commissioners for their own section or whether a majority (or 
qualified majority) of heritors should be able to dismiss any heritor. If the 
former, it would limit the effectiveness of the procedure in allowing the 
majority of heritors to replace the majority of Commissioners. If the latter, the 
heritors for the section in which the Commissioner is dismissed could simply 
reappoint the same Commissioner if they wished. 
 
Overall, therefore, the Promoter would prefer not to include such a 
mechanism. 
 
Conditions of being a Commissioner – clarification that a Commissioner 
cannot remain in position if they cease to be a heritor, and where in the 
Bill it states that this is the case.   
 
Promoter’s Response 

As you are aware, paragraph 13(2) (a) of Schedule 2 of the Pow Bill provides 
that the Commission “may” terminate a Commissioner’s appointment if the 
Commissioner, or where the Commission is a heritor’s representative, the 
heritor the Commissioner represents, has ceased to be a heritor. It is difficult 
to imagine circumstances in which the Commissioners would not exercise this 
power, or indeed why someone who has ceased to be a heritor would wish to 
carry on in what is an unpaid office. However, there is no reason in principle 
why the Bill could not be amended to require the Commissioners to terminate 
an appointment in those circumstances. 
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The Committee Convenor’s letter dated 25 May 2017 

For your convenience, we set out below the on matters to which you wished a 
response in bold together with the Promoter’s answers in red. 
 
The 75% resolution according to land acreage (section 9) allows the 
Commission to move the boundaries of the sections of the Pow (section 
3(5)). This would appear to make it possible to rearrange the sections 
and potentially alter the balance of power between the sections of the 
Pow quite significantly and without any third party oversight. The 
Committee would welcome comment on this. 

Promoter’s Response 

Section 9 of the Pow Bill as applied to Section 3(6) provides that in order to 
alter the boundaries between the sections of the Pow this must be by a vote 
of the heritors who “represent at least 75% of the sum of the chargeable 
values of all the heritors’ land”. The test is intentionally linked to “chargeable 
values” and not simple land area owned by each heritor. 

Under the assumed values per acre as set out in Schedule 4 of the Pow Bill, 
the chargeable value of the agricultural land would be 62.4% and the balance 
would be residential with a very small commercial component.  

The 75% test is difficult to meet and designed to prevent one interest being 
dominant. Looking to the future, the amount of agricultural land in the 
benefited area cannot be increased. Farmland in this area is very dependent 
on subsidy to be profitable and the outlook does not look encouraging and this 
is likely to affect value. There remains the possibility of more housing being 
constructed in the benefited area so in the long term there may be an 
increase in the relative chargeable value of residential properties.  

The Promoter believes that a simple “one heritor one vote” system would not 
be robust as it could potentially be manipulated by heritors subdividing their 
land as each time an area of assessed land is divided, the owner of each part 
of what was one assessed property becomes a heritor. It would be relatively 
simple for the owner of a field or plot to divide ownership between nominees 
who would each become heritors with equal voting power to all the other 
heritors.  

Could you outline how much you think the beaver barrier discussed at 
the meeting on 24 May is likely to cost and how much of it will be 
covered by grant funding;  

Promoter’s Response 

It is anticipated that each beaver barrier would comprise a heavy duty 
galvanised steel top hung swinging gate set in a galvanised steel frame. The 
gate would be prefabricated before being positioned in the Pow. In order to 
hold the gate in place and prevent it being undermined by beavers, it will need 
to be set in a combination of pre cast concrete slabs and rock armour. The 
barrier will need to be extended on each bank by approximately 100 metres of 
fencing which will need to be dug in to prevent beavers forming tunnels under.  
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At this early stage there are no costings but it is expected that the work for 
two barriers might cost in the region of £10,000. 
 
This estimate could be increased by professional costs if Scottish Natural 
Heritage’s grant funding procedure means that drawings and specifications 
have to be prepared and a tendering exercise conducted instead of 
negotiating a price with the contractor who has done all the work on the Pow 
for over 30 years.  
 
Installation of the barriers is likely also to require consent from SEPA. This 
may involve carrying out additional ecological survey work with associated 
costs and payment of fees which will further increase the cost. 
 
SNH have indicated that grant funding may depend on there being legal 
agreements with the owners of the land on which the beaver barriers would 
be erected.  This is likely to involve three owners. The cost of the agreements 
would include the Pow Commission’s legal and agents’ professional costs. 
The landowners’ professional costs would also require to be reimbursed. 
 
At this early stage the indications are that SNH would grant fund the whole 
cost but this has yet to be confirmed.    
 
Are there any statutory bodies charges that you are aware of, or can 
anticipate, that might be passed on to heritors. 

Promoter’s Response 

In 2013 the Pow Commissioners obtained a licence from SEPA for “dredging 
of Inchaffray Pow and tributaries”. At present there are no recurring fees to 
utilise the licence. The anticipated costs of complying with the statutory 
protection of beavers are referred to above.  Until recently there were no fees 
or other costs associated with statutory compliance in order for the 
Commission to carry out its functions. There are already regulations which 
could result in fees and additional costs for the Pow including Construction 
Design and Management, Health & Safety and wildlife legislation.  It seems 
more likely than not that the level of fees and costs for statutory compliance 
will increase in the future. The Commission’s only source of income to meet 
these costs is the assessment levied on the heritors. 

You stated that the £300,000 figure for the assumed value per acre of 
residential land did not reflect the economic downturn. Could you clarify 
the year or years that were used to for this valuation;  

Promoter’s Response 

All the “assumed value per acre” set out in the second column of the table in 
Schedule 4 of the Pow Bill are 2016 values and were determined by 
Chartered Surveyors through a robust analysis of the sale price of 
comparable land in the area. Since then the value of this type of residential 
land has been stable. Agricultural values have also been broadly stable 
although perhaps more fragile in that there are fewer strong under bidders.   
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Could you set out your thoughts and possible options for dealing with 
data collection issues to allow publication of the register of heritors.  

Promoter’s Response 

We assume that this question concerns data protection and not “data 
collection” but please confirm. 

To date the Promoter has not considered that is necessary to make the full 
Register of Heritors available to the public particularly as the land plans will be 
made available and this can be achieved as set out in evidence at the 
Committee Meeting of 24 May 2017 by way of a minor amendment to Section 
15(1)(a) and (b) of the Pow Bill.  

The Promoter’s concern with making the full register of heritors available, 
which includes personal data of heritors, would be compliance with data 
protection legislation (the Data Protection Act 1998, to be replaced by the EU 
General Data Protection Regulation) and associated administrative costs. 

















































































8 SAMPLE CALCULATIONS OF CHARGEABLE VALUE AND BUDGET SUMMARY

Sample calculation of chargeable value for agricultural heritor

Reference Property Heritor

1846  

Rateable 

Value

2016 

Rate 

Poundag

e

2016 

Assessme

nt Net VAT

Total 

Area 

(acres)

Land Class Acres

2016 Agri 

Value/acr

e

Subtotals

2016 

Gross 

Agri 

Value

2016 Value 

/acre with no 

Pow

Net 

value/acre 

with no Pow

2016 

Chargeabl

e Value

Draft rev 

Rate 

Poundage

Draft new 

Assessment 

Net VAT

2 £0

3.1 £0

213.77 3.2 62.9 £4,500 £283,050

4 100.8 £3,000 £302,400

5 50.07 £2,500 £125,175 £710,625 £500 £106,885 £603,740 £0.00188 £1,135.03

Sample calculation of chargeable value for residential heritor

Reference Property Heritor

Current 

Rateable 

Value

2016 

Rate 

Poundag

e

2016 

Assessme

nt Net VAT

Plot Area 

(acre)

Unserviced 

Development 

Site Value/acre

Gross 

Site 

Value

Value/acr

e with no 

Pow

Net 

value/acre 

with no 

Pow

2016 

Chargeab

le Value

Draft rev Rate 

Poundage

Draft New 

Assessment 

Net VAT

1000 Pow View, Tibbermore Mr and Mrs Smith £8.57 17.50 £150.00 0.14 £300,000 £42,000 £500 £70 £41,930 0.00188 £78.83

Budget Summary

TOTAL AGRICULTURAL ASSESSMENT (A) £6,651,923

TOTAL RESIDENTIAL & COMMERCIAL ASSESSMENT (B) £3,994,770

TOTAL ASSESSMENT ( A + B = C ) £10,646,693

ANNUAL POW BUDGET SET BY COMMISSION (D) £20,000

RATE POUNDAGE ( D divided by C ) £0.00188

TOTAL AGRICULTURAL ANNUAL PAYMENT £12,495.75

TOTAL RESIDENTIAL & COMMERCIAL ANNUAL PAYMENT £7,504.25

TOTAL ANNUAL PAYMENTS £20,000.00

17.50 £1,057.53999 Greenacre Farm Methven Greenacre Farming Company £60.43



BUDGET SUMMARY

TOTAL AGRICULTURAL ASSESSMENT (A) £6,637,788

TOTAL RESIDENTIAL & COMMERCIAL ASSESSMENT (B) £3,994,770

TOTAL ASSESSMENT ( A + B = C ) £10,632,558

ANNUAL POW BUDGET SET BY COMMISSION (D) £20,000

RATE POUNDAGE ( D divided by C ) £0.00188

TOTAL AGRICULTURAL ANNUAL PAYMENT £12,485.78

TOTAL RESIDENTIAL & COMMERCIAL ANNUAL PAYMENT £7,514.22

TOTAL ANNUAL PAYMENTS £20,000.00





Schedule of annual assessments

1846 Act Bill

Reference

2016 

Assessment 

Net VAT

Draft New 

Assessment 

Net VAT

1 £150.00 £78.87

2 £150.00 £112.67

3 £150.00 £90.14

4 £150.00 £101.41

5 £150.00 £95.77

6 £150.00 £95.77

7 £150.00 £101.41

8 £150.00 £95.77

9 £150.00 £90.14

10 £150.00 £90.14

11 £150.00 £107.04

12 £150.00 £140.84

13 £150.00 £90.14

14 £150.00 £84.50

15 £150.00 £78.87

16 £150.00 £84.50

17 £150.00 £101.41

18 £150.00 £152.11

19 £150.00 £107.04

20 £150.00 £101.41

21 £150.00 £135.21

22 £150.00 £90.14

23 £150.00 £90.14

24 £150.00 £90.14

25 £150.00 £112.67

26 £150.00 £112.67

27 £150.00 £112.67

28 £150.00 £90.14

29 £150.00 £50.70

30 £150.00 £22.53

31 £150.00 £22.53

32 £150.00 £22.53

33 £150.00 £16.90

34 £150.00 £28.17

35 £150.00 £28.17

36 £150.00 £22.53

37 £150.00 £22.53

38 £150.00 £22.53

39 £150.00 £22.53

40 £150.00 £101.41

41 £150.00 £78.87

42 £150.00 £73.24

43 £150.00 £107.04

44 £150.00 £90.14

45 £150.00 £22.53



46 £150.00 £112.67

47 £150.00 £22.53

48 £150.00 £84.50

49 £150.00 £84.50

50 £150.00 £101.41

51 £150.00 £22.53

52 £150.00 £90.14

53 £150.00 £101.41

54 £50.96 £22.53

55 £99.05 £22.53

57 £131.25 £339.85

75 150.50 £276.05

86 £112.67

87 £304.22

88 £185.91

89 £338.02

90 £264.78

92 £332.38

93 £90.14

94 £84.50

95 £73.24

96 £56.34

97 £84.50

98 £56.34

99 £61.97

100 £78.87

101 £107.04

102 £84.50

103 £67.60

104 £28.17

105 £8.38

106 £225.34

TOTAL RESIDENTIAL & COMMERCIAL £8,381.76 £7,514.22



Schedule of annual assessments

1846 Act Bill

Reference

2016 

Assessment 

Net VAT

Draft new 

Assessment 

Net VAT

£442.98

£1,135.64

£227.23

£159.60

£41.38

£614.62

£196.66

59 £281.05

62 £77.00

61 £135.62

60 £23.62

65 £1,076.43

64 £259.53

63 £876.05

56

58

£262.50

£1,057.53



£1,233.95

£326.92

£1,078.05

£697.41

£479.19

£106.28

£30.10

£168.92

£213.06

£63.01

65 £1,076.43

68 £547.75

67 £527.45

66 £470.93

71 £22.57

70 £22.40

69 £1,534.57

74 £95.02

73 £380.45

72 £262.67

76 £350.00



£1.30

£51.26

£353.24

£170.42

£110.15

£3,571.96

£173.71

£114.37

£173.25

£387.80

77 £34.82

76 £350.00

£187.77

84 £37.10

85

83 £142.63

82 £222.60

81 £2,390.50

80 £62.13

79 £49.52

78



£532.33

£18.81

TOTAL AGRICULTURAL £11,778.01 £12,485.78

 

91

£187.7785
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Annexe C 
 

All other written submissions to the Committee 
 
Written submission from the Scottish Government (Simon Stockwell, 
Family and Property Law) 
 
Introduction 
 
1. This Bill is, of course, a Private Bill.  The Scottish Government does not 
plan to take a position on it although we are, of course, happy to help the 
Committee and Parliament if required, insofar as we are able to do so. 
 
2. There are some points which have occurred to the Scottish 
Government and to Registers of Scotland in relation to the Bill which the 
Committee may wish to consider. We offer the points below to be helpful, 
rather than to express a view on the Bill generally. We would highlight in 
particular the point in paragraph 8 below on appeal mechanisms against 
decisions of the Pow of Inchaffray Drainage Commission (“the Commission”).   
 
Powers of the Pow of Inchaffray Drainage Commission 
 
3. Paragraphs 1 and 2 of schedule 1 outline the functions and general 
powers in relation to the Commission. This includes controlling fauna and flora 
in so far as the Commission considers this necessary or desirable to maintain 
effective drainage of the benefited land.  Section 17 makes provision on 
access, section 18 on being notified of planning applications and section 19 
about consents.  
 
4. We assume the powers given to the Commission under the Bill are 
without prejudice to any regulatory functions of statutory bodies or statutory 
controls or protections. For example, we assume the requirement for 
Commission consent for functions mentioned under section 19 of the Bill are 
without prejudice to the need to obtain any statutory consents from regulators 
and that powers for the Commission to control flora and fauna are without 
prejudice to any statutory controls and protections. It is intended, for example, 
that beavers will become a protected species within the course of this year. 
 
5. It might be helpful for the promoters to outline in more detail the 
rationale for the various powers under the Bill 
 
Taking decisions on the required work 
 
6. It is not immediately clear to the Scottish Government from the Bill 
exactly who decides what work needs to be undertaken by the Commission. 
 
7. The Bill makes provision on heritors’ meetings – section 7 and 
schedule 3, for example, refer. However, it does not seem certain that the 
purpose of these meetings is to discuss and agree the work to be carried out.     
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8.  It does not appear that there are any statutory appeal mechanisms, as 
there are in some cases to the sheriff under the Pow of Inchaffray Drainage 
Act 1846: please see, for example, section 29, or section 48 which provides a 
right of appeal to the sheriff in relation to costs attributed to an owner covering 
improvement works. The Scottish Government considers it important to be 
clear whether appeal mechanisms are needed in relation to Commission 
decisions and if appeal mechanisms are not needed, why they are not 
needed. It would seem preferable to replicate existing appeal rights in the new 
Bill.  The Committee may wish to seek the promoters’ views on removal of the 
existing statutory appeal mechanism. 
 
9. It may be helpful for the promoters to clarify these points. 
 
Costs to home-owners and landowners 
 
10. There does not appear to be much information in the Bill and its 
accompanying documents on the annual expenditure by the Pow of Inchaffray 
Drainage Commission. As a result, it is not clear how much home-owners and 
other landowners can expect to pay each year.    
 
11. Section 10 of the Bill and schedule 4 make provision on calculation of 
annual assessments. It might be helpful for the promoters of the Bill to provide 
further information on how the assumed values per acre of the various land 
categories in schedule 4 have been arrived at.   
 
12. Initial calculations carried out by the Scottish Government on costs are 
outlined in the attached appendix. These calculations are based on a large 
number of assumptions (eg in relation to the annual budget of the 
Commission; the size of the houses on the benefited land; and the split 
between the various land categories). This is not, of course, a Government 
Bill and more reliable estimates and calculations should be obtainable 
from the promoters of the Bill.  
 
Revaluation of assumed values and base values 
 
13. Section 11 provides that the Commission must have the assumed 
value and base value used to calculate chargeable values revalued every 10 
years. The revaluation is to be carried out by a surveyor appointed by the 
Commission. Before finalising it, the surveyor must notify each heritor of the 
proposed revaluation. The heritor then has 28 days to make representations 
to the surveyor on the proposed revaluation and the surveyor must have 
regard to any such representations. 
 
14. It might be helpful for the promoters to outline whether there is a need 
for a more formal dispute resolution process to be put in place, if there should 
continue to be disagreements between relevant parties about a revaluation. 
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Prospective purchasers being aware of obligation       
 
15. It is not clear how a prospective purchaser of a house or land in the 
benefited area will know there is an obligation to pay the Commission. 
 
16. It appears to the Scottish Government, and to Registers of Scotland, 
that the Bill seems to propose a form of obligation that is intended to “run with 
the land”. However, it is not clear from the terms of the Bill that it would be 
publicised by registration in the Land Register.   
 
17. Essentially, the obligation appears to be a form of statutory overriding 
interest which, under the Land Registration etc. (Scotland) Act 2012, can only 
be noted on the Land Register if it is an encumbrance inclusion of which in the 
Register is permitted or required, expressly or impliedly, by an enactment or 
unless the Bill is amended for it otherwise to be made registrable, e.g. to 
provide either a form of registrable document or to add it to the list of burdens 
on land in section 9(1) of the 2012 Act. Even if an amendment were made to 
add it to the list of burdens on land in section 9(1) of the 2012 Act, this would 
not allow publicity in respect of any affected land the titles to which are still 
held in the Register of Sasines. 
 
18. As an alternative to registration, it might be preferable to publicise the 
obligation through ScotLIS. More information on ScotLIS is at 
https://www.ros.gov.uk/about-us/scotlis  
 
19. In relation to residential property, it is possible that paragraph 11(a) of 
the property questionnaire for the Home Report 
http://www.gov.scot/Resource/Doc/1125/0065334.pdf could be a place for an 
owner to flag up the obligation. However: 
 

 this only applies to residential property; 
 

 as 11(a) is a “yes/no/don’t know” question it won’t always flag the 
obligation up; 

 
 there are exceptions to the need to have a home report - so it wouldn’t 

be a route for providing information if, for example, a house is new 
build when it is bought or if the house is derelict when it is bought. 

 
Terminology 
 
20. The promoters may wish to outline why the Bill refers to acres, rather 
than hectares. 
 
Conclusion 
 
21. The Scottish Government is happy to help the Committee and 
Parliament if required, insofar as we are able to do so. 
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APPENDIX  
 
Calculation of costs 
 
Section 10 provides: 
 

 Commission must prepare budget for “assessment year.”   [Section 
10(1)]. 

 Must tell heritor amount due [Section 10(3)]. 
 Amount is “rate poundage” multiplied by “chargeable value”.   [Section 

10(4)]. 
 “Rate poundage” is budget for assessment year divided by the sum of 

“chargeable values” of each heritor’s land. [Section 10(5)]. 
 Chargeable value is calculated in accordance with schedule 4. [Section 

10(6)]. 
 Under paragraph 1 of schedule 4, “chargeable value” is the “enhanced 

acreage value” multiplied by acreage. 
 “Enhanced acreage value” is “assumed value” [as per paragraph 3 of 

schedule 4] less base value of £500 per acre. 
 

Example (with assumptions) 
  
Budget 
 
Assume budget is £0.1 million a year.   [£100,000].  
 
In practice, annual expenditure may be less than this.  The Scottish 
Government’s understanding, from a Statement of Account for the 
Commission lodged in Perth Sheriff Court under the 1846 Act and held in a 
Register of Entail Accounts, is that the Commission’s annual expenditure is 
under £25,000 a year. The Scottish Government has obtained from Perth 
Sheriff Court a copy of the most recent Statement of Account lodged there.   
This Statement of Account is attached [see this link: 
http://www.scottish.parliament.uk/S5PrivateBillsProposals/POW_Annual_Acc
ounts_2015-16.pdf]. 
 
Acreage 
 
Total acreage is 1,930 acres. [Paragraph 5 of Explanatory Notes to Bill] 
 
Houses 
 
There appear to be 70 houses. [See annex to promoter’s memorandum]. 
 
Assume houses take up 0.25 acre each. 
 
So for each house, enhanced acreage value is: £300,000 [assumed value, as 
per schedule 4] less £500 [base value] = £299,500. 
 



POI/S5/17/3/1 
  

 5  

 

Chargeable value is £299,500 [enhanced acreage value] multiplied by 0.25 
[acreage – assumption being made is each house is 0.25 acre] = £74,875 per 
house. 
 
Other land 
 
Commercial 
 
Assume 10 acres of land is for commercial use 
 
Enhanced acreage value is: £50,000 [assumed value, as per schedule 4] less 
£500 [base value] = £49,500. 
 
Chargeable value is £49,500 [enhanced acreage value] multiplied by 10 
[acreage – assumption being made 10 acres of land is for commercial use] = 
£495,000. 
 
Agricultural 
 
Assume remainder of land is agricultural. 
 
Remainder of land under these assumptions would be 1,930 acres [total land] 
less 17.5 acres for housing [70 houses at 0.25 per acre] less 10 acres for 
commercial use = 1,902.5 
 
The Scottish Government’s understanding is that the land around the Pow is 
mainly Class 3.1 with some Class 3.2. 
 
Assume 1,500 acres are Class 3.1 and 402.5 acres are Class 3.2. 
 
Agricultural land Class 3.1  
 
Enhanced acreage value is: £5,500 [assumed value, as per schedule 4] less 
£500 [base value] = £5,000. 
 
Chargeable value is £5,000 [enhanced acreage value] multiplied by 1,500 
[assumed acreage] = £7,500,000. 
 
Agricultural land Class 3.2  
 
Enhanced acreage value is: £4,500 [assumed value, as per schedule 4] less 
£500 [base value] = £4,000. 
 
Chargeable value is £4,000 [enhanced acreage value] multiplied by 402.5 
[assumed acreage] = £1,610,000 
 
Actual amounts payable 
 
Amount payable is the “rate poundage” for the assessment year multiplied by 
the sum of the chargeable values [section 10(5)]. 
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The “rate poundage” is the budget divided by the sum of the chargeable 
values. 
 
Assumed budget is £0.1 million. 
 
Sum of chargeable values is: 
 
70 x £74,875= £5,241,250 [for all of the houses]; plus 
 
£495,000 [for the commercial property]; plus  
 
£7,500,000 [for the agricultural land class 3.1]; plus 
 
£1,610,000 [for the agricultural land class 3.2]  
 
Total = £14,846,250 
 
Rate poundage is £0.1 million divided £14,846,250 = 0.0067357 
 
So amount per house is rate poundage [0.0067357 x chargeable value 
[£74,875] = £504.34 [section 10[4]].   Total for housing is £35,303.80 [£504.34 
x 70 houses]. 
 
Amount for commercial land is rate poundage [0.0067357] x chargeable value 
[£495,000, for all ten assumed acres] = £3,334.17 
 
Amount for agricultural land class 3.1 is rate poundage [0.0067357] x 
chargeable value [£7,500,000] = £50,517.75 
 
Amount for agricultural land class 3.2 is rate poundage [0.0067357] x 
chargeable value [£1,610,000] = £10,844.48 
 
Assumed table of costs (if annual budget is £100,000) 
 
Land use Assumed total 

acreage 
Cost per house £ Total £ 

Residential 17.5 [0.25 
acres per 
house.   70 
houses] 

504.34 35,303.80 

Commercial 10 Not applicable 3,334.17 
Agricultural land 
3.1 

1,500 Not applicable 50,517.75 

Agricultural land 
3.2 

402.5 Not applicable 10,844.48 

All – grand total 1,930 504.34 100,000.20 
 
Note 
Table above does not take account of VAT. 
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Written submission from Professor George Gretton 

As to the policy of the bill, I have no view, but I can perhaps offer one or two 
technical comments. 

‘Land plans’ 

My main technical concern is about the ‘land plans.’  

 (i) No cartographic standard is specified. That seems unsatisfactory. 

There exists a particular reason for a tie-in with the Ordnance Survey. Since 
the Land Register is OS-based, if the same is not true of the 'land plans' there 
might come to be discrepancies between properties as they are defined in the 
Land Register and properties as they are defined in the ‘land plans.’ 

 (ii) Only the heritors have a right to see the plans. But the usual modern 
legislative policy is that statute-mandated property data should be available to 
anyone, albeit an administrative fee may be chargeable. There could well be 
third parties with a legitimate interest in seeing the plans, such as (to mention 
only obvious examples), the local authority, the Scottish Government, SEPA 
etc.  

It may be also added that the Register of Heritors is likewise inspectable only 
by the heritors. That seems to me a departure from usual legislative practice.  
 
Written submission from Professor Robert Rennie 
 
1. If the obligations to pay assessments are not real burdens appearing on the 
Land Register but are to be a stand-alone statutory obligations, like a water 
rate how are prospective purchasers or their solicitors to become aware of 
them as they only apply to properties in a restricted area unlike council tax or 
water rate 
 
2. When a seller puts a house on the market there is a property questionnaire 
to be filled in. The idea is to provide detailed information regarding the 
property which a purchaser should know. There is no specific question which 
applies to a statutory drainage scheme which is restricted to a particular area 
and is not part of the Scottish Water sewerage and drainage network. There is 
a detailed question relating to a private sewerage connection to a septic tank 
but that is different to a restricted statutory scheme 
 
3. In the course of an ordinary sale and purchase the seller will obtain a 
Property Enquiry Certificate from a professional searcher or a local/water 
authority. This should disclose a number of things such as whether the road 
,footpath and sewer serving the property are public and maintained by the 
public authorities. At the moment I do not think that this sort of separate 
scheme would be disclosed 
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I personally do not do conveyancing now (I am from 1st April this year a 
consultant with the firm coming in one day a week) but I asked some of the 
partners in our private client department if they had ever come across/ever 
had to deal with the Pow of Inchaffray. Only one partner had. She advised 
that it had come up because the seller had mentioned it casually to the 
purchasers. The purchasers mentioned it to their solicitor who in turn raised it 
with the seller`s solicitor. The seller`s solicitor did not seem to know anything 
about it and simply tried to get the purchasers` solicitor to "accept the 
position" with little or no further information. At this time of course the 1846 
board had ceased to exist so there was no one to check with. The purchasers 
did not go ahead 
 
4. I wonder about a new "local tax" over and above the water rate. Some 
might ask whether it would not be more sensible for Scottish Water to take 
over maintenance and include the cost or charge as they sometimes do for a 
metered supply. I realise that Scottish water may have their own views on the 
matter. 
 
Supplementary written submission from Professor Robert Rennie 
 
1 The Properties Affected 
 
Originally the Pow simply drained agricultural land preventing it from 
turninginto a swamp. Thereafter there were a number of houses around 
BalgowanSawmill which I suspect no longer exist. However there is a 
ManorKingdom Modern Estate comprising, I understand, 54 houses. There is 
no public sewage or drainage connection for these houses. They have a 
private sewage purification plant and I understand that the outfall from that 
plant drains into the Pow at which point of course it should be clear water. The 
Pow itself drains into the River Earn. 
 
2 Title Provisions 
 
While I have not seen any of the titles to houses served by the Pow I 
understand from my discussion with McCash & Hunter that Manor Kingdom 
set down a Deed of Conditions covering the whole Estate before they sold 
any of the houses. There is apparently a title condition to the effect that each 
house must pay a share amounting to 1/54th of the cost of maintaining the 
Pow. I have some doubts as to whether this would be a real burden as such 
because there is no benefited property. It might be a community 
burden.However it would be something which would put purchasers and their 
solicitors on notice that there was this extraordinary arrangement with the 
monetary liability. As far as I am led to believe however the owners of the 
Sawmill have been reluctant to contribute to the maintenance. 
 
3 Public Bodies 
 
No-one would dispute that the Inchaffrey Pow arrangement is unusual even in 
a rural area. There are many cases of individual houses where drainage is to 
a septic tank and thence to an outfall approved of by SEPA. In suburban and 
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urban areas of course the sewers and drains are the responsibility of Scottish 
Water. I would make the obvious point that it would be preferable if 
responsibility for the Pow was taken over by a public authority but my 
understanding is that neither SEPA nor Scottish Water have any interest in 
assuming the responsibility for maintenance. 
 
4 Property Enquiry Reports 
 
In my previous Note I mentioned the difficulty that a purchaser or a 
purchaser's solicitor who relied on a property enquiry report from a local 
authority or a private provider would not necessarily be told that there was this 
additional liability in respect of drainage into the Pow. There is however a 
responsibility placed on sellers to disclose whether the drainage is connected 
to the public system or not. This is contained in the property questionnaire. 
One would also expect a surveyor preparing a Home Report to note whether 
the drainage/sewage connection is public or not. McCash & Hunter indicated 
to me that if the Bill were to pass they would make contact immediately with 
all providers of property enquiry certificates with a view to the existence of the 
new statutory scheme being disclosed in any certificate or report. 
 
5 Current Arrangements 
 
I queried how charges were collected now under the 1846 arrangement. I was 
advised that solicitors contacted McCash & Hunter to advise them of a sale 
and to enquire as to any outstanding charges. These charges would then be 
apportioned as between seller and purchaser as at the date of entry. 
 
6 Conclusion 
 
The 1846 Act is still in force but its terms are certainly out of date. If 
responsibility for the power is not to be taken over by a public or local 
authority (and it appears that there is little appetite for this) then it would 
certainly be worthwhile to update the statutory provisions. 
 
Written submssion from Douglas Millican, Chief Executive, Scottish 
Water 
 
Thank you for your letter requesting a submission from Scottish Water on the 
Pow of Inchaffray Drainage Commission (Scotland) Bill, a private bill to 
incorporate and reconstitute the Pow of Inchraffray Drainage Commission. 
 
Scottish Water does not have any statutory responsibility for land drainage 
and does not discharge or abstract from the Pow. As such, Scottish Water is 
not in a positionto comment on the specific measures contained within the Bill, 
or to consider responsibility for the functions of the Pow of Inchaffray 
Drainage Commission. 
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Written submssion from Barbara Renton, Director (Environment), Perth 
and Kinross Council 
 
I am writing in response to your letter dated 10 May 2017 regarding your 
request for the Council to confirm its position on the above mentioned Bill. 
 
Perth & Kinross Council were consulted on the above previously and provided 
comments in a letter dated 04 July 2016 to the Solicitors for the Pow of 
Inchaffray Commission (McCash & Hunter LLP). I can confirm that our 
comments were considered in a response letter dated 09 August 2016 and 
that the proposed Bill has taken these into account. Our comments primarily 
related to Section 19 of the Bill.  
 
I can confirm the Council is satisfied with the proposal that it will not be 
required to seek consent from the Commission for any work within 6m of the 
Pow in order to carry out any of its statutory powers and duties. It is also 
recognised that the Council will give the Commission seven days’ notice prior 
to any proposed works starting,unless an emergency situation arises where 
notice shall be given as soon as reasonably practicable. 
 
I  trust the above sets out Perth & Kinross Council’s position regarding the 
above. 
 
Written submssion from the Scottish Environment Protection Agency   
 
Thank you for providing the Scottish Environment Protection Agency with the 
opportunity to provide written evidence to the Committee with regard to the 
above Bill. 
 
We have no comments on the Bill other than those relating specifically to 
SEPA’s flood risk maps. These comments are as follows: 
 
The area referred to in the Pow of Inchaffray Drainage Commission (Scotland) 
Bill Committee is artificially drained, the channel has been realigned 
significantly from its natural course and it appears partially embanked.   
 
In producing national scale flood hazard maps we have to make a range of 
assumptions, however some of these may not hold true for this type of 
watercourse.   
 
In summary, this means that there is a high level of uncertainty in our 
assessment of how frequently land may be expected to flood from the Pow, 
and SEPA’s flood maps cannot be used to assess the areas benefitting from 
the Pow. Assessing the economic benefit of the Pow to adjacent properties 
would require a detailed local study.  
 
Notwithstanding this, there are some areas where the discrepancy between 
the areas shown to be at risk of flooding in SEPA’s hazard maps and the 
areas shown on the plans as benefitting from the Pow, are likely to be due to 
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SEPA’s maps being based on more accurate and up to date topographic data 
(LIDAR) than the 1846 map of the Pow.  
 
The area at risk in SEPA’s maps generally follows topographic contours e.g. 
Inchaffray Abbey, and the hill to the east of south lodge between the Red 
Burn and the Pow are on higher ground and not shown to be at risk of 
flooding in SEPA’s maps, but are shown to be within the benefitted area 
according to the supplied plans. SEPA’s maps also do not show the Balgowan 
estate to be at risk of flooding from the Pow. The LIDAR shows this area to be 
higher, but ground levels in LIDAR may be affected by the way in which the 
LIDAR is processed to remove buildings, so this would need to be confirmed 
with ground based topographic survey. There is also low confidence in the 
representation of Cowgask Burn in our maps due to the ground model 
resolution here.  
 
Some technical details on the assumptions made in the national hazard 
mapping and how they relate to the uncertainty in the flood mapping for the 
Pow of Inchaffray are provided below.   
 

‐ A 50% Annual Exceedance Probability (2 year return period) event is 
assumed to remain ‘in-bank’.   This is based on the reported average 
channel capacity for UK rivers, and may not apply for managed 
watercourses. 

‐ The peak flow rather than the volume of a flood event is assumed to be 
the main factor in determining the flood extent and depths.  SEPA’s 
flood maps show the flood extent which would result from a constant 
flow equal to the peak flow during a flood event.  This is an appropriate 
assumption for most areas however in other artificially drained areas 
we know that this assumption has led to the flood extent being 
overestimated for more frequent flood events. 

‐ A 5m resolution ground model is used to model the Pow of 
Inchaffray.  This is the maximum resolution used in our national hazard 
mapping, but only watercourses greater than 10m wide will be well 
represented at this resolution and the Pow and the drainage ditches 
draining into it are narrower than this in places. 

 
Written submission from the Law Society of Scotland 
 
Introduction 
 
The Law Society of Scotland is the professional body for over 11,000 Scottish 
solicitors. With our overarching objective of leading legal excellence, we strive 
to excel and to be a world-class professional body, understanding and serving 
the needs of our members and the public. We set and uphold standards 
toensure the provision of excellent legal services and ensure the public can 
have confidence in Scotland’s solicitor profession. 
 
We have a statutory duty to work in the public interest, a duty which we are 
strongly committed to achieving through our work to promote a strong, varied 



POI/S5/17/3/1 
  

 12  

 

and effective solicitor profession working in the interests of the public 
andprotecting and promoting the rule of law. We seek to influence the creation 
ofa fairer and more just society through our active engagement with the 
Scottish and United Kingdom Governments, Parliaments, wider stakeholders 
and our membership. 
 
The Society’s Property and Land Law Reform Sub-committee and Rural 
Affairs Sub-committee welcome the opportunity to consider the Pow of 
Inchaffray Drainage Commission (Scotland) Bill and provide our views to the 
Pow of Inchaffray Drainage Commission (Scotland) Bill Committee. The 
Subcommittees have the following comments to put forward for consideration. 
 
Comments 
 
Opening remarks 
 
We consider that the constitution of the Pow of Inchaffray Drainage 
Commission is a matter for the parties directly affected. The Commissioners 
should be commended for seeking to modernise the existing arrangements. 
 
However, we would like to offer the following general legal observations which 
we hope will be helpful in consideration of the bill from a practical perspective. 
 
Apportionment of charges 
 
One further issue to consider is the apportionment of charges and whether 
responsibility for payment of charges dated on or prior to conclusion of 
missives should remain with the seller (in the same way as responsibility for 
payment of local authority or public body notices or orders under SSC version 
2 condition 6.1). A further question arises in the context of an executry as to 
whether the executors would be regarded as “owners” (and therefore heritors) 
in terms of the act. The same principle would apply to heritable creditors in 
possession/trustees in sequestration. 
 
Purchaser awareness 
 
While we note that the Commission has been in existence for a substantial 
period of time and as a principle of law, what appears in statute is deemed to 
be known, in practice this may not be sufficient to ensure awareness on the 
part of potential purchasers. 
 
We note that the obligation to pay the Commissioners would not appear on 
the Land Register. From the perspective of a purchaser or prospective 
purchaser of land affected, there is therefore a question as to whether or how 
they might know of the obligation to pay unless the seller chooses to inform 
them of it. 
 
The obligation is not to be noted in the Land Register. This seems to be the 
correct approach as we do not consider that the obligation to pay would fall 
within the scope of a servitude/burden-type situation as no real rights are 
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being created under the bill. It might, however, be possible for the Act to 
specifically stipulate that it be registered, bringing it within the scope of an 
“encumbrance” under section 9(1)(f) of the Land Registration (Scotland) Act 
2012 and in turn ensuring disclosure to purchasers or prospective purchasers. 
 
In legal terms the fees would be analogous to e.g. water rates or council tax 
but they are more unusual. Although local knowledge on the part of the 
purchaser’s solicitor might, in practice, mean that the purchaser is alerted to 
the existence of the Commission, this would not necessarily be the case. 
 
Indeed as it is a highly unusual arrangement and particular to a very localised 
area, unless a solicitor or other conveyancing professional had specific local 
knowledge or experience of the matter they would not normally check for this 
kind of obligation when providing a competent service on behalf of the 
purchaser. Nor would the obligation necessarily be covered under generic 
apportionment terms in standard missives without a specific clause being 
introduced, thereby potentially leaving a purchaser exposed to an unexpected 
cost. 
 
This is also the kind of information which many practitioners might expect to 
be noted in sales particulars. Similarly, the clauses in the property 
questionnaire section of the Home Report may be of some limited assistance. 
The most equitable solution may be to impose a specific obligation to include 
details of the Commission and attached charges in the Home Report. 
 
Collection of charges 
 
While details are given as to how costs are to be calculated, no mechanism 
for collection of the charges is specified. This could create practical problems 
as the Commission would be unable to carry out certain projects without funds 
and at the same time individuals may have neither the inclination nor the 
power to ensure that payments are made. This could be resolved by an 
additional provision in the bill granting powers/imposing an obligation to 
enforce payment of the charges. 
 
Property Factors (Scotland) Act 2011 
 
Consider whether the Commission would or should indeed be required to 
register in line with the attached Guide:  
http://www.gov.scot/Resource/0048/00480989.pdf 
 
This is a public register and registration would have the advantage of alerting 
people to the Commission's existence and the properties and lands affected. 
 
Written submission from J Innes Thomson BSc CEng FICE, Chief 
Executive, Association of Drainage Authorities 
 
I have recently been made aware of the consultation and evidence being 
taken to examine the progress of a possible private members bill to update 
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the legislation surrounding the operation of water management activities in the 
Pow of Inchaffray. 
 
As a brief introduction, ADA is the membership organisation representing the 
interests of drainage, water level and flood risk management authorities in the 
UK and we currently have around 230 members stretching across Wales, 
Northern Ireland and England. As well as representing the industry at a 
governmental level,we also help the industry provide a consistency of 
governance and service as well asbeing a point-of-first-contact for technical 
matters and information sharing. ADA is anorganisation with no political 
affiliations. 
 
I am taking this opportunity to write to you not only in support of the activities 
of the Commissioners at Pow of Inchaffray, but also to offer ADA’s services to 
your Committee if you require evidence about the operation of similar 
Commissions whichexist in England. One of the challenges we all face is how 
local services such as themaintenance of the watercourses in the Pow of 
Inchaffrey district are paid for and the mechanism whereby local beneficiaries 
contribute to such services is a model that isfinding increasing support. This is 
conditional, of course, on their being very goodevidence that what is being 
paid for is wanted by local communities and represents good value. Internal 
Drainage Boards and/or Drainage Commissions are being increasingly seen 
to provide that service in a more focussed and economically viable way than, 
for example, local councils or national agencies. 
 
Further information about ADA’s activities and information which I hope may 
provide you with further help with your deliberations can be found on our 
website at www.ada.org.uk. 
 
Written submission from Peter Symon 
 
1. I reside in Perth and Kinross but not in the Pow of Inchaffray area. My 
interest in the Pow of Inchaffray Drainage Commission Bill stems partly from 
student summer jobs working in the land drainage industry, then a flourishing 
sector, in the Perth area. My academic training was originally in geography 
and I have worked in university teaching and research in housing and public 
policy. I welcome the opportunity to make this submission, on a non-
professional basis. To save space I have left out certain sources, especially 
those obtained from telephone calls or emails, but further details can be 
provided on request if they would be of assistance.  The views expressed in 
the submission are mine alone and I take full responsibility for any errors or 
omissions in it.  
 
2. I am cautiously supportive of the general purposes of this Private Bill 
insofar as they would improve the protection of properties through more 
effective water level and flood risk management. A strategic approach should, 
as the Association of Drainage Authorities (ADA) outline, be on a local 
catchment basis.i Pow Waterii is a sub-basin of the River Earn catchment, and 
both are extensively engineered fluvial systems with subsoil, arterial and 
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pumped land drainage, reservoirs, and public and private wastewater 
drainage. The upper Earn has hydro too.  
 
3. A limitation for policymaking is that, unlike England and Wales, where 
there are Internal Drainage Boards (IDBs), and unlike other European 
countries, there is no statutory basis in Scotland for local public land drainage 
and water level management bodies. In 1930, when permitting them to be 
made in England and Wales, parliament declined to permit public IDBs to be 
made in Scotland.  Agricultural land was excluded from flood protection 
schemes until 2009. Flood risk from the watercourses such as Pow tends to 
be given a low priority by local flood risk management authorities (Promoters' 
Memorandum, paras 45-50).  
 
4. The Pow Commission may have quasi-public water level management 
functions. As Lord Aitchison, introducing the second reading of the Land 
Drainage (Scotland) Bill, noted in 1930, the Pow Commission is the only ad 
hoc, local private drainage authority in Scotland.iii It also may resemble, in 
budget and area drained, some of the smaller of the roughly 110 IDBs, certain 
of them being consortia including pre-1930 local drainage commissions.  
 
5. Other local private drainage bodies exist in Scotland, including a Pow 
Commission in the area in which I live, the Carse of Gowrie, which lies on the 
north bank of the inner estuary of the River Tay and is an area resembling the 
topography of the flattest and most low lying 10 per cent of the land area of 
England that is covered by areas of special drainage need managed by IDBs. 
A Pow Commission in the Carse was founded by Decreet Arbitral in 1848, not 
by statute.iv Like Inchaffray, much of the Carse had already been drained by 
proprietors under an earlier Decreet Arbitral (in the Carse, for 18th century 
reclamation of lands, including commonty; in Inchaffray, probably also for land 
reclamation, pre-dating the1696 Act).  
 
6. Both the Pows of Inchaffray and of the Carse of Gowrie are described 
as "public" drains: in sheriff court papers relating to those in the Carse; and 
s40 1846 Act for the Inchaffray Pow. The conception of these watercourses 
as public may result from their function as a supply of water power for driving 
corn mills.  
 
7. Another similarity between the Commissioners in the Carse of Gowrie 
(founded 1848) and the Pow Commisioners of Inchaffray (1846) is that they 
were both interested in facilitating the construction of a railway across the 
proprietors' lands.v The same surveyor, Alexander Drummond, was employed 
to survey both areas around the same time. At Inchaffray a railway company 
was going to pay for the passage through Parliament of the necessary 
Railway Bill but eventually the proprietors paid for their own Drainage Bill.  
 
8. That the future railway was uppermost in the minds of the 1846 Bill 
promoters is evident in s42 1846 Act, restricting the gradient of ascent to 
bridges over the Pow to "not steeper than is prescribed by the Railway 
Bridges Consolidation (Scotland) Act, 1845". Work did not begin on the Crieff 
and Methven Junction Railway until 1864 and it opened to the public on 21 
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May 1866.vi One of the stations was at Balgowan, where three parish 
boundaries met. The railway closed to passenger traffic in 1951 and finally in 
1967. Its dismantled track follows the banks of the Pow for much of the length 
between Methven Moss SSSI and Madderty Station.  
 
9. The railway origins of the 1846 Act may explain some of the circularity 
in the definition of the lands required to be surveyed and valued by s23 1846 
Act as those which may be affected by the intended drainage. I discuss below 
some issues arising for the extent of the benefited land in s3 of the Bill. 
Probably the lands were drained to suit the route of the railway. Some fields 
which the track passed through may have been included in their entirety even 
though only partially at risk of flooding.  
 
10. Under s41 1846 Act the occupiers (farm tenants) of lands intended to 
be drained as part of the scheme were obliged to clean (annually, under s40 
1846 Act; and manually, until the 1970s) the "Ditches and open Drains 
adjoining and belonging to" their lands, as traditionally is the case in private 
law, to the satisfaction of the Commission, which was empowered to penalise 
occupiers who refused or neglected to do so and to carry out works at 
occupiers' expense (s41 1846 Act).  
 
11. It is not clear to me if occupiers were entitled, if they so wished, to 
maintain the Pow itself, rather than just the ditches draining into it, all to the 
satisfaction of the Commission. But if it was so, then the Bill may be removing 
that entitlement to "opt out" of the collective arrangements. It may be putting 
on a statutory basis the de facto arrangement for sharing the expense of 
maintaining the Pow, but removal of the occupier's right could potentially be 
one of the "new and more extensive powers" the promoters seek 
(Explanatory Note, para 5).   
 
12. It is also unclear what the effects of repealing the 1846 Act would be 
for real rights in land titles that are derived from the statute, or earlier statutes. 
  
13. The 1846 Actvii set out detailed powers. New and more extensive 
powers are sought but the Bill mixes a broad-brush approach to proposed 
functions and general powers of the Commission (s1(2) and sch 1, paras 1-
2), and also the saving provisions of s1(3), with some detailed Sections and 
Schedules. There is much detail that, had it been a Public or Hybrid Bill, may 
have been more appropriately provided for by secondary legislation, e.g. 
Regulations, Ministerial Order (e.g. those made under the Transport and 
Works (Scotland) Act 2007) or Commission Byelaws. 
 
Part 1 The Commission 
 
14. The type of (presumably not-for-profit) company to be formed is not 
stated: e.g. private unlimited company, private company limited by shares or 
guarantee, community interest company, or charity (relevant heads under the 
Charities Act 2011 may include the advancement of environmental protection 
or improvement, provision of public works, public amenities or promotion of 
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agriculture). Sch 1, paras 10 & 11 implies that financial statements would not 
be published by Companies House.  
 
15. The Balgowan section seems underrepresented with one out of the 
seven Commissioners (s2(2)). According to the Scottish Government, 
residential heritors' share of total contributions to the Commision's budget 
could be 35.3 per cent.  
 
16. Some details of the outer and sectional boundaries of benefited land as 
shown on the Land Plans appear to need attention, e.g. at Woodend and 
Nethermains of Gorthy, where such boundaries deviate from parcel 
boundaries.  
 
17. Section 3 (Extent of the Pow and the benefited land) presents some 
intractable difficulties, consideration of which is beyond the scope of my 
submission.  
 
18. Missing are details of the surveys carried out before and after the 
works under the 1846 Act, to determine the extent to which the land had 
benefited. Also missing is a plan of the 1846 Act benefited land.  
 
19. The flood risk maps prepared by SEPA (whose remit is not flood 
management) diverge from benefited land marked on Land Plans in the flatter 
upper and middle sections. The most problematic discrepancy is at the 
Balgowan housing development, which SEPA mostly excludes from high flood 
risk. It is the former site of a timber merchant's yard and sawmill adjacent to 
the former railway station. 
20. Flood risk maps should only be a starting point for considering whether 
land should be included within the boundary of benefited land on a case-by-
case basis, including by detailed local flood risk assessment where 
necessary. Any such evidence supporting the inclusion of the site, in whole or 
part, would be helpful, including any documents relating to the planning 
application, in order to establish the extent of flood risk for houses at 
Balgowan. It is noted that flood damage to private drainage, such as 
soakaways, is the most common type of flood insurance claim in the UK, 
according to the Law Society guidance on Flood Re.  
 
21. Research on the relationship between land drainage and flooding 
suggests that arterial drainage (i.e. ditches) may raise the risk of flashy floods 
from increased runoff associated with climate change, especially in dry 
catchments.viii Changes in land drainage techniques have led to an increase 
in arterial drainage compared with subsurface drainage. It may therefore be 
proportionate to have the power to vary those ditches that are or are not 
included in associated works (s3(2)(b)).  
 
22. The 1,930 acres (roughly 781 ha) of benefited land is around 9.3 per 
cent of the 84km2 total catchment area of the Pow (roughly 20,756 acres). 
The Commission cannot do anything about the water it is required to accept 
from the higher 90.7 per cent of land in the catchment and gets no money to 
manage it. In contrast, IDBs receive Higher Land Water Contributions from 
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the Environment Agency for water received within Internal Water Districts 
from outside the district.  
 
23. More information about incidence and impacts of flood events on the 
Pow, especially the more flood-prone middle and upper sections, would be 
helpful. Land in the vicinity of the former Balgowan station was flooded in 
August 1877 when heavy rain cause the Pow to overflow. The recently 
constructed railway embankment was washed away in several places and the 
railway line between Balgowan and Madderty stations was covered in eight to 
twelve inches of water in places.ix  
 
24. The Pow sub-basin accounts for 9.7 per cent of the River Earn 
catchment which has a total area of 869.14km2 (about 214,735 acres). The 
Earn downstream of the Pow has a history of flood events, the largest recent 
one being in January 1993 which led to the construction of the Bridge of Earn 
Flood Protection Scheme.  
 
25. The Pow averages 4.7 per cent of the flow rate of the River Earn at 
Kinkell Bridge, just downstream of the confluence.x  The Pow's share of the 
Earn flow is in the range from 1.1 to 12.8 per cent. Flow rates, measured in 
cubic metres per second (cumecs), on the lower stretch of the Pow at Millhills, 
are in the range from 0.10 cumecs to 7.93 cumecs. While probably an 
underestimate of the highest flow rates, due to limitations of field 
measurements, they indicate the extent to which the levels in the Pow can 
rise and fall. Peak flows downstream in the Pow can be impeded by bridges, 
silt, collapsed banks, vegetation and rubbish, leading to increased flood risk 
upstream.  
26. Water from the Pow is unlikely to change the level of the Earn by more 
than a few millimetres. IDBs in England pay a precept to the Environment 
Agency as a contribution for water passing from the Internal Drainage District 
into a main river. 
 
27. SEPA advise that any flood risk to downstream receptors from 
activities on or near a watercourse should be considered, including land 
raising in a floodplain, which may require provision of compensatory storage. 
Also, cleaning the Pow would increase the conveyance capacity of the 
watercourse and increase the flood peaks downstream, particularly if flood 
peaks of the Pow and the Earn coincide. Flow rates at Millhills and Kinkell 
Bridge are highly correlated (Pearsons r = 0.79), suggesting a potentially fairly 
close coincidence of flood peaks.  
 
28. It is not clear if the term "other structures" s(3)(2)(d) includes 
bridges over the Pow, including footbridges. The 1846 Act empowers 
Commissioners to make bridges (s34 1846 Act) thereafter vested in them "for 
the time being" (s36 1846 Act). Commissioners have a duty to make bridges 
either where the Pow works cross roads or where bridges are necessary for 
owners' or occupiers' enjoyment of the land, failing which owners and 
occupiers may make such bridges as they consider necessary (s39 1846 
Act). Their significance for Victorian drainage is shown by the penalty of up to 
£20 which could be imposed for damaging bridges (s76 1846 Act).  
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29. The status of Woodend Bridge (NN 937 222), a footbridge over the 
Pow between Drumphin and the former Woodend mansion, now Woodend 
farm, requires clarification. It may be a Commission bridge. A bridge at that 
location is marked on the 25 inch OS map surveyed in 1864 (published 1867) 
and also in the 1901 edition. It is the only bridge permitting the Pow or 
associated works to be crossed by a non-vehicular Right of Way or Core Path 
(Right of Way 22/24/11; Core Path ESTN11).  
 
30. Woodend Bridge superstructure was removed a few years ago. Raising 
the matter with an MSP in late 2016, I was advised that owners of the 
properties on either side of the relevant section of the Pow (including the said 
MSP) had had conversations with certain specified organisations about the 
replacement bridge and works were required to make the banking safe. It 
seems to me that there has been little or no progress. When I visited a few 
weeks ago the bridge superstructure had still not been replaced and the north 
abutment had collapsed since my previous visit.  
 
31. Experience, insider knowledge and recruitment of Commissioners, who 
give their time voluntarily, are crucial but a ten year tenure in office (sch 2 
para 9) seems long. Consideration might be given to overlapping terms for 
Commissioners, with rotating membership unless reappointed. Conduct 
matters in Sch 3 paras 6-8 could be covered by a Commissioner's Code of 
Conduct and Register of Interests.xi Sch 1, para 4 makes no provision for a 
quorum for Commission committees. 
 
32. The quorum of 3 for heritor's meetings (s7(6)), the same as for 
meetings of 7 Commissioners (Sch 3, para 4), is low. It would be met if a 
heritors' meeting was attended by 3 Commissioners and no others. The 
number of heritors is set to rise from 14 in 1846xii to apparently some 102 if 
the Bill is passed. Sch 2, paras 4 and 5 also give cause for concern about the 
consequences of low attendance at heritors' meetings. Neither are Committee 
standing orders etc outlined. Section 9 does not specify how the "75 per cent" 
rule by land value would operate in practice.  
 
Part 2 Annual assessments etc 
 
33. The Statement of Account for 2015/16 suggests the Commission's 
annual budget is under £25,000. Following the Scottish Government's 
methodology for calculating notional assessments, and assuming a budget of 
£25,000 (not taking account of VAT), the annual assessment per house could 
be £126.09. The difference in the annual assessment per house could fall 
from £150.00 in 2015/16 to £126.09, a drop of £23.91 (15.9 per cent), both 
figures excluding VAT.  
 
34. By way of comparison, Perth and Kinross Council Tax and Scottish 
Water water charge for houses in Band G were £2,257.00 in 2016/17 and 
£2,644.89 in 2017/18, an increase of £387.89 (17.19 per cent). Band E 
increased from £1,655.13 to £1,795.24, an increase of £140.11 (8.47 per 
cent).  
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35. More than two thirds of the Manor Kingdom houses in Balgowan are 
Band G (Earn Square, Millglen Drive and Munro Drive, detached) and the rest 
are Band E (Eden Square, terraced). Most houses are presumed to be owner-
occupied and therefore most occupiers would be liable for annual assessment 
by the Commission although in some cases liability may be with landlords 
(wherever resident).  
 
36. Wastewater treatment charges are not collected with Council Tax at 
Balgowan as there is no Scottish Water wastewater treatment works. The 
private wastewater treatment works serving the Manor Kingdom houses and 
situated next to the Pow is still in the hands of the developer. Scottish Water 
have declined to adopt the treatment works until it is brought up to Scottish 
Water's standards.  
 
37. Based on the above, an annual budget of £25,000 would be unlikely to 
raise affordability issues for households. However, an annual budget of 
£100,000 could add another £504.34 on top of the £1,795.24 Council Tax and 
water charges in 2017/18 of those Band E occupiers liable for assessment, 
i.e. a total of £2,299.58 (an increase of 28.1 per cent). Particularly when levied 
as a single annual payment (s10(8)), assessment could present a problem for 
household budgets.  
 
38. It is not known whether the current budget is sufficient to maintain the 
Pow to the satisfaction of Commissioners or whether there is a backlog of 
maintenance work required. Judging by the condition of the Pow and 
adjoining land in the middle and upper sections in particular, the latter 
appears to be the most likely.  
 
39. Capital works for improvement schemes could cost considerably more 
than £100,000. Unlike in the past, agricultural grants are unlikely to be 
available. Flood prevention scheme funding, concentrated in Potentially 
Vulnerable Areas (population centres) in terms of the Flood Risk Management 
(Scotland) Act 2009, may also not be available. The Commission's budget, 
and consequently assessments, could be increased considerably by 
improvement works compared with recent years.  Potentially highly variable 
assessments year-on-year would be inadvisable.  
 
40. Revaluation for assessment may not be consistent with valuation for 
purposes of non-domestic rates, from which agricultural land and buildings, 
gas pipelines (e.g. at Williamston) and certain other rural uses are exempt. 
Revaluation of houses may also be inconsistent with 1991 values used for 
Council Tax purposes.  
 
41. If residential land is valued, not by the market-value-based 
methodology set out in s10 and Schedule 4, but based on Council Tax 
bands, it may also avoid issues arising from Sch 4, para 6 (equal parcel sizes 
within a housing development).   
 
42. The absence of a right of appeal under Sections 10-12 compares 
unfavourably with the right of appeal under s48 1846 Act.. Judicial review 
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(JR) may not be available as the Commission is not a public body, although 
the Commission may be deemed to discharge quasi-public functions (e.g. 
flood management). Claims based on natural justice and human rights law 
may arise. JR is not practical for most.  
 
43. It is unclear if agricultural land used for a renewable energy project 
(e.g. a solar farm) would continue to be "agricultural" land or would become 
"commercial" land (Sch 4), and therefore subject to the higher rate 
contribution.  
 
44. A Commissioner, heritor or occupier of benefited land is apparently not 
barred by s13 from appointment as surveyor under sections 11 and 12.  
45. Extending right of inspection of Land plans (s15) and Register of 
Heritors (s16) from heritors-only to public access, as per the submission by 
Professor Gretton, is supported, provided data protection Regulations can be 
complied with.  
 
46. Sight of (anonymised) Title Sheets of houses subject to the 
assessment may be helpful, to see if the Pow obligation is within the four 
corners of the title, or not.  
 
47. I phoned two estate agents currently selling houses in Manor Kingdom 
estate and both confirmed that they were aware of no property details 
mentioning any obligations in respect of the Pow Commission, which they had 
not heard of.  
48. Relieving residential heritors or occupiers from direct assessment 
altogether, as is now the case with IDBs, may only be a theoretical option in 
Scotland, because statutory provision for public aid for the Commission is 
absent.  
 
49. The Association of Drainage Authorities (representing IDBs and 
drainage commissions) has nevertheless kindly supplied information I 
requested, and which I have summarised as follows, about the financing of 
the work of IDBs in England by Special Levy and Local Levy payments and 
contributions.  
 
50. Occupiers of agricultural land pay a drainage rate based on the full 
annual rental value of the property protected by the work of the Board. This is 
known as the Local Levy and is charged directly. The drainage rate that would 
otherwise have been paid by occupiers of "other land", including residential, 
commercial and shops, is collected as part of Council Tax, Business Rates 
and Local Services Support Grant across the local authority (LA) area rather 
than just the properties within the Internal Drainage District. IDBs make a 
Special Levy on LAs to collect the payments.  
 
51. The power to conclude voluntary payment agreements dates back to 
the Land Drainage Act 1930, by s25 of which LAs were given the ability to 
appoint members to the Board as a result. This continues under the Land 
Drainage Act 1991, as amended by the Land Drainage Act 1994. The Special 
Levy is not part of the council's budget and councils neither gain nor lose any 
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money in their budgets as a result of the transactions. It is also noted that the 
1930 Act originally charged non-agricultural occupiers on only one third of the 
annual rateable value of the property.  
 
Part 3 Miscellaneous and General 
 
52. Seven days' notice of non-urgent access (s(17(2)) may not be long 
enough for landlords to notify tenants of works affecting them (there is no 
provision for a register of occupiers). Prior consent for access to residential 
gardens seems not to be required (s17(3)) whereas s37 1846 Act requires 
prior written consent for works on gardens, driveways, inter alia.  
 
53. Amendment of primary legislation is implied by s18 (notice of 
planning applications), in order to allow enforcement, address effects on 
permitted development rights and ensure applicants know of the obligation to 
notify.  
 
54. Protecting "affected land" from obstruction by housing developments, 
trees and fences (a frequent issue in the past) is crucially important, in order 
to allow access to the Pow by mechanical excavators. Access may have been 
obstructed to parts of Pows in the Carse of Gowrie. For avoidance of doubt 
the words "or obstruct access to the affected land" could be added to the end 
of s19(1)(b)(i).  
 
55. Affected land (s.27) is land within 6 metres of the top of a bank or 
within any part of the Pow and reflects the current standard for payments 
under agri-environment schemes. By comparison, Model IDB Byelaw 10 
prohibits any obstruction within 9 metres of the landward toe of a 
watercourse.xiii Margin width may need to allow for flood measures (e.g. 
"scrapes and hollows"). The small population of beavers SNH say are already 
present on the Pow may also have an influence.  
 
56. Section 19(1)(b) interacts with SEPA Regulations ("CAR"). It is noted 
that no Savings for Other Bodies or Limitation of the effects of the Bill on 
statutory provisions are included.  
 
57. In Schedule 5 (Consent procedure) there is nothing about an 
application form or a published schedule of fees, revised from time to time, 
both of which may be relevant to what is deemed "reasonable" (para 1), or 
about giving reasons for decisions (para 3(b)). There is also no appeal 
procedure (see above).  
 
 
                                             
i Association of Drainage Authorities and Environment Agency, Establishing 
New Internal Drainage Boards - Guidance (Bristol: Environment Agency; 
http://www.ada.org.uk/downloads/other/downloads_page/Establishing%20Ne
w%20Internal%20Drainage%20Boards%20National%20Guidance.pdf), p.2;  
See also: An introduction to Internal Drainage Boards (IDBs) (ADA: 
Stoneleigh Park, Warwickshire; 
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http://www.ada.org.uk/downloads/publications/IDBs-An-Introduction-web.pdf); 
and National Audit Office, Internal Drainage Boards, Report to DEFRA, March 
2017 (https://www.nao.org.uk/wp-content/uploads/2017/03/Internal-Drainage-
Boards.pdf).  
ii As the Pow of Inchaffray is named on O.S. maps.  
iii Land Drainage (Scotland) Bill, 2nd reading, per Lord Avocate, Mr Craigie 
Aitchison, MP for Pollok, House of Commons Debate, 23 January 1930, vol 
234, cc431-474, at c437 :  
http://hansard.millbanksystems.com/commons/1930/jan/23/land-drainage-
scotland-bill 
iv The legal liability of the proprietors to uphold and maintain the Pows, Report 
by Messrs. Condie Mackenzie & Co., W.S., Perth to the Commissioners of the 
Pows of Horn, Myres and Charleston (Perth, 1931).  
v On Inchaffray, see: Norman Watson, History of the Pow of Inchaffray, Linda 
McGill, 1997, pp 25-31.   
vi Dundee Courier and Argus, 24 May 1866.  
vii For the purposes of judicial notice, the 1846 Act is a Public Act (s91). 
viii See for example the recent comprehensive literature review by the Centre 
of Expertise for Waters (CREW) at Heriot-Watt University: 
http://www.crew.ac.uk/sites/default/files/sites/default/files/publication/CREW_
NFMProject_Land_Drainage-FINAL.pdf 
ix 'The Storm', Dundee Courier and Argus, Wednesday 22 August 1877. A 
train from Perth carrying livestock to the agricultural show in Crieff was 
prevented from reaching its destination.  
x The figure is based on my own unpublished research, using flow rate data in 
cubic metres per second (cumecs) supplied by SEPA (and subject to standard 
SEPA terms of use agreement) for 57 readings between 1969 and 1989 at 
reading stations at Millhills, about 1.5km upstream of the confluence of the 
Pow with the River Earn, and at Kinkell Bridge, 4km downstream of the 
confluence on the Earn, for the same dates.  
xi See, for example, such documents prepared by South Holland Internal 
Drainage Board as possible templates: 
https://www.wlma.org.uk/uploads/SHIDB_Register_of_Members_Interests_Fo
rm.pdf;  
https://www.wlma.org.uk/uploads/SHIDB_Members_Code_of_Conduct.pdf. 
Fifty per cent plus one member of an Internal Drainage Board are made up of 
local authority appointed members.  
xii 35 farm tenants were also deemed to benefit from the drainage in 1846 
(Watson, History, p.36).  
xiii This is a maximum, depending on technical data such as soil stability, and 
many boards have found a lesser distance adequate (ADA, Model Drainage 
Byelaws, Internal Drainage Boards, 2012) ;  available at 
http://www.ada.org.uk/wp-content/uploads/2017/01/Model-IDB-Drainage-
Bylaws.pdf 
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