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Prescription (Scotland) Bill at Stage 1 
 
 
Further to my letter of 11 May 2018, I enclose clarification of the two outstanding matters 
raised during my evidence. For ease of reference this information is set out in an appendix to 
this letter. 
 
I hope that the Committee finds this information helpful. 
 
 
 
 
 
 

Annabelle Ewing 
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Appendix 

The Committee asked: On the system of debt recovery in England and Wales relating to the 
6-year period and the use of liability orders, the Minister indicated that she would provide 
additional information about how debt is recovered in England and Wales after the 6-year 
period, the use of liability orders, including how often the procedure is used, and how that 
process differs from the debt recovery process used in Scotland. 

A local authority can ask a magistrate for a ‘liability order’ if the debtor owes unpaid council 

tax. This is a legal demand for payment. We understand that a local authority has 6 years in 

which to seek a liability order from a magistrate, however, once a liability order has been 

granted there is no time-limit for enforcement, meaning that local authorities can continue to 

recover such debts many years after the liability order was granted. Last year Magistrate 

Courts in England and Wales granted over 3.5 million council tax Liability Orders1.  

 

In Scotland, recovery of council tax debt usually follows the granting of a summary warrant in 

the Sheriff Court. There is doubt as to whether a summary warrant issued by a Sheriff has 

the same status as a decree of court for the purposes of prescription law but there appears 

to be no authority on the point. The obligation to comply with a decree of court prescribes 

after 20 years in Scotland.  We understand COSLA have written to the committee setting out 

in more detail the debt recovery process in Scotland for council tax. 

  

                                            
1 https://www.counciltaxadvisors.co.uk/council-tax/liability-orders 
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The Committee asked: On joint and several liability, in the evidence session there was a 
discussion of how the new test in section 5 of the Bill would operate, where there are two 
debtors who are joint and severally liable. There may be a circumstance where,  for 
whatever reason,  the first debtor (who has caused the loss in question) and whose identity 
is known at an early stage is found to be not worth pursuing. However, the second debtor's 
identity may become known at a later stage, and there may be a question in the particular 
case whether that second debtor could be sued, without falling foul of the five year 
prescriptive period. The Minister undertook to provide greater clarity on how the new test in 
section 5 would operate in relation to the second debtor.  The suggested issue is whether, 
under the new test, the "clock starts to tick" from the point the first debtor's identity is known. 
Furthermore, if so, whether the creditor is at a disadvantage here in relation to pursuing the 
second debtor, compared to the position under the current law of prescription. 
 
 
In terms of the new discoverability test in section 5 of the Bill, knowledge of the identity of the 

person whose act or omission has caused the loss, injury or damage is one element of the 

tripartite test for determining when prescription starts to run.  

 

Under the existing law, prescription always starts at the same time for all debtors, since it is 

measured from the date the creditor had awareness of the fact of loss only, and that is not 

contingent on the identity of any particular debtor. 

 

Under section 5 the creditor needs to know the identity of a debtor before prescription starts 

to run. If we take as an example a simple construction case where an employer sues (in 

delict) all members of a professional team jointly and severally as wrongdoers then each 

member of the team will have contracted separately and any (established) fault will be 

separate, albeit that the fault contributes to the employer’s overall loss. Where the employer 

knows the identity of one contractor but not another, the discoverability test proposed in the 

Bill would treat each contractor separately with the effect that prescription can start to run at 

different times against the different contractors. 

 

The creditor is likely to have longer to pursue the second debtor in the example given by the 

committee (owing to the 3-part test in the Bill) than under the current law. 

 

One practical point to note is that in reality the delay between identifying debtor 1 and debtor 

2 may often not be substantial. The reason is that if the creditor sues debtor 1, he or she 

may often seek to bring debtor 2 into the proceedings as a third party. That (or even pointing 

out to the creditor that there might be the prospect of third-party proceedings) would clearly 

lead to identification of debtor 2, and so start the prescriptive period against him/her too. 
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