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Instruments Considered by the Committee During the First 
Quarter of the Parliamentary Year 2020-21 

 

Delegated Powers and Law Reform Committee  
 

Summary 
 
1. There was a noticeable increase of instruments considered in Quarter 1 of 2020-21 

compared with that of Quarter 4 of 2019-20 (109 and 62 respectively). This attributes to an 
overall percentage increase of 43%. 

2. The number of made affirmative instruments rose from six in the fourth quarter to 32 in this 
reporting period, an increase of 81%. These instruments were laid in response to COVID-
19. 

3. In terms of the number of instruments being reported, results for this quarter are also slightly 
higher than the last; 2.8% of instruments being reported by the Committee (excluding 
reporting ground (j) in cases where the Committee was content with the reasons) compared 
to 1.5% in the previous quarter. 

4. In relation to the seriousness of the reporting grounds, no instruments engaged serious 
grounds, which is the same result as the previous quarter. 

5. This quarter did see a slight decrease in the number of instruments being reported under 
reporting ground (j) – breaching of laying requirements, falling from 10 to 9. All of these 
instruments were COVID-19 related negative instruments which breached the 28-day rule. 
The Committee was content in all cases.  

6. Due to the increase in Coronavirus related instruments, 23 instruments were referred to the 
COVID-19 Committee and 18 to the Health and Sport Committee 

7. The Committee identified 8 Scottish Government instruments in which minor points were 
raised.  

8. During this period, the Committee considered eight Bills at Stage 1, three Bills following 
Stage 2 and five LCMs. 

Introduction 

9. The purpose of this report is to provide a record of the Committee’s scrutiny of Scottish 
statutory instruments (SSIs) during the first quarter of the parliamentary year 2020-21 during 
the period 10 May to 16 September 2020.  

10. This report— 

• sets out details of instruments considered by the Committee which were drawn to the 
attention of the Parliament during the reporting period on one or more of the reporting 
grounds set out in Standing Orders; 

http://www.parliament.scot/parliamentarybusiness/26510.aspx
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• touches briefly on the commitments made by the Scottish Government and the Lord 
President’s Private Office (LPPO) in response to the Committee’s comments and 
details any action that has been taken; and 

• outlines the Committee’s activity in respect of other matters within its remit. 

11. As with previous quarterly reports, this report is intended to be more statistical than analytical 
to help inform the Committee’s annual report which goes into more detail on the work carried 
out by the Committee during the parliamentary year. 

12. This report would normally have been considered in November of 2020. However, due to the 
volume of legislation being considered by the Committee business, this was deferred until 
now. The report for quarter 2 will follow later this month. 

Overview and analysis 

13. During the period 10 May to 16 September 2020, a total of 109 instruments were considered 
by the Committee; 105 were laid by the Scottish Government and four by the LPPO.  

14. In relation to the 105 SSIs laid by the Scottish Government, these are broken down as 
follows— 

• 25 affirmative instruments; 

• 32 made affirmative instruments; 

• 38 negative instruments; 

• 10 laid only instruments 

15. The number of made affirmative instruments rose from six in the fourth quarter to 32 in this 
reporting period, an increase of 81%. These were laid in response to COVID-19. Prior to the 
start of the pandemic, the use of made affirmative instruments has been relatively infrequent. 
None were laid in the equivalent quarter during 2019-20. 

16. The four instruments laid by the LPPO were laid only instruments. 

17. Table 1 provides a breakdown of instruments laid by the Scottish Government and the 
LPPO— 

Table 1 
 

 Scottish Government LPPO 

Total 
SSIs 

Total drawn 
to the 

Parliament’s 
attention 

% Total 
SSIs 

Total drawn 
to the 

Parliament’s 
attention 

% 

Total 105 4(9)1 3.8 
(8.6)2 

0 0 0 

                                            
1 (9) instruments reported under reporting ground (j) for breaching laying requirements of which the Committee 
was content, so these are excluded from the headline figure.  
2 Figure inclusive of 9 instruments reported under reporting ground (j) 
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18. These figures show that the Committee considered 105 instruments laid by the Scottish 

Government, of which three were drawn to the Parliament’s attention (disregarding 9 
instruments reported under reporting ground (j)), which equates to 3.8% of instruments 
considered.  

19. This is in comparison to Quarter 4 of the parliamentary year 2019-20, when the Committee 
considered 61 instruments laid by the Scottish Government. The Parliament’s attention was 
drawn to just one of these instruments (disregarding the 10 instruments reported under 
reporting ground (j)), which equates to 1.5% of instruments considered.  

20. Annex C contains graphics showing trends and comparisons between this reporting period 
and previous reports.     

Withdrawal of instruments  

21. The following instrument was withdrawn by the Scottish Government during this period— 
 

• Legal Aid and Advice and Assistance (Miscellaneous Amendments) (Coronavirus) 
(Scotland) Regulations 2020 (2020/draft) 

Reporting grounds 

22. Under paragraph (a) of Rule 6.11 of Standing Orders, the Committee may determine that the 
attention of the Parliament should be drawn to an SSI on one or more of a range of technical 
and legal grounds. These grounds are set out in Rule 10.3.1 of the Standing Orders.  

Reporting grounds: significant 
 
23. The Committee considers some reporting grounds to be of more significance than others. 

The Committee has therefore determined that it has concerns where an instrument is drawn 
to the attention of the Parliament on one of the following grounds— 

•   ground (e) – doubt as to whether it is intra vires; 

•   ground (f)  – raises a devolution issue; and  

•   ground (i)  – drafting appears to be defective.  

24. These reporting grounds are referred to as the significant reporting grounds. The Committee 
considers every report under one of these grounds to be a serious matter as these raise 
fundamental legal questions and so there is the potential for the validity of the instrument to 
be questioned.  

http://www.scottish.parliament.uk/parliamentarybusiness/26510.aspx
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25. Table 2 provides a breakdown of the number of instruments reported-on by the relevant 
reporting ground— 
 

Table 2 
 

 

Reporting Ground 

Number of SSIs reported 

Scottish 
Government LPPO 

General ground 4 0 

(j) failure to comply with laying requirements 9 0 

 
 
26. The number of instruments being reported for Quarter 1 2020-21 are higher on the numbers 

recorded at the end of the last reporting period.   

27. The high number of instruments reported under reporting ground (j) are a direct result of 
legislation laid in response to the COVID-19 pandemic. In all cases, the Committee was 
content with the reasons given for the breach. 

28. During Quarter 1, no instruments engaged any of the more serious reporting grounds. This 
is the same result as the previous quarter.  

Instruments referred to Lead Committees 
 
Summary 
 
29. During Quarter 1, the COVID-19 Committee had the largest number of Scottish Government 

instruments referred to them, considering 23 in total. An instrument was reported for 
breaching laying requirements, and another was reported under the general reporting 
ground. 

30. Due to the increase in Coronavirus related instruments, the Health and Sport Committee 
considered 18 instruments; an increase of 66.6% on the previous quarter. Two instruments 
were reported under reporting ground (j), breach of laying requirement. One instrument was 
reported under the general reporting ground. 

Justice Committee 

31. The Justice Committee received 16 instruments, one of which was drawn to the attention of 
the Parliament under reporting ground (j).  

Education and Skills Committee  

32. The Education and Skills Committee also received 10 instruments, one of was drawn to the 
attention of the Parliament under reporting ground (j). 

Local Government and Communities Committee 
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33. The Local Government and Communities Committee received nine instruments two of which 
were drawn to the attention of the Parliament under reporting ground (j). One instrument 
was also noted under the general reporting ground.  

Rural Economy and Connectivity Committee 

34. The Rural Economy and Connectivity Committee received eight instruments one of which 
was drawn to the attention of the Parliament under reporting ground (j). 

Environment, Climate Change and Land Reform Committee  

35. The Environment, Climate Change and Land Reform Committee received five instruments 
one of which was drawn to the attention of the Parliament under reporting ground (j). 

Social Security Committee 

36. The Social Security received four instruments, one of which was drawn to the attention of 
the Parliament under reporting ground (j). 

37. No other committee was referred an instrument that was reported on by the Committee. 

38. The increase in instruments across committees can be attributed to a response to the 
COVID-19 pandemic and subsequent Coronavirus legislation.  

39. Information detailing specific SSIs and the grounds that they were reported on, is provided 
in Annex A. 

40. Table 3 provides a breakdown of instruments referred to, and reported on, by lead 
committees— 

Table 3  
 

 

Lead committee 

Scottish  
Government 

 
LPPO 

Total  
SSIs 

Total 
reported 

Total 
SSIs 

Total 
reported 

Local Government and Communities 9 2 

 
0 

 
0 

Justice 16 1 4 0 

Rural Economy and Connectivity 8 1 
0 0 

Health and Sport 18 3 
0 0 

Environment, Climate Change and 
Land Reform 

5 1 

 
0 

 
0 
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Lead committee 

Scottish  
Government 

 
LPPO 

Total  
SSIs 

Total 
reported 

Total 
SSIs 

Total 
reported 

Economy, Energy and Fair Work 1 0 

 
0 

 
0 

Equalities and Human Rights 0 0 

 
0 

 
0 

Education and Skills 10 1 

 
0 

 
0 

Social Security 4 1 

 
0 

 
0 

Finance and the Constitution 2 0 

 
0 

 
0 

Culture, Tourism and External Affairs 3 0 

 
0 

 
0 

COVID-19 23 2 

 
0 

 
0 

Standards, Procedures and Public 
Appointments 

8 0 

 
0 

 
0 

Parliament 2 0 

 
0 

 
0 

TOTAL 105 12 4 0 
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Scottish Statutory Instruments - General 
 
Commitments 

 
Scottish Government instruments 

41.  The following amended instrument was laid by the Scottish Government during this period 
in relation to its commitment to lay amending instruments to correct errors identified and 
reported on by the Committee— 

• Health Protection (Coronavirus, Public Health Information for Passengers Travelling to 
Scotland) Regulations 2020 (SSI 2020/170)  
Corrected errors identified in the Health Protection (Coronavirus) (International 
Travel) (Scotland) Regulations 2020 (SSI 2020/169). 

42. A list of all outstanding Scottish Government commitments can be found at Annex B. 

LPPO instruments 

43. There are no outstanding LPPO commitments from this quarter, or from previous reporting 
periods. 

Minor Points 

44. The Committee identified a total of 8 instruments on which minor points were raised 
(generally relating to typographical or referencing errors). All of these instruments were laid 
by the Scottish Government.  

Other Business  

Summary 

45. Although the focus of this report is primarily on the Committee’s activities in relation to its 
scrutiny of instruments, the following section briefly outlines the Committee’s activity in 
respect to other matters. 

Bills 

46. The Committee published reports on the following Bills at Stage 1— 

• Hate Crime and Public Order (Scotland) Bill 

• Scottish Parliament (Assistance for Political Parties) Bill 

• Social Security Administration and Tribunal Membership (Scotland) Bill 

• Tied Pubs (Scotland) Bill 

47. The Committee published reports on the following Bills after Stage 2— 

• Animals and Wildlife (Penalties, Protections and Powers) Bill 

• Children (Scotland) Bill 

• Civil Partnership (Scotland) Bill 

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/8/27/Hate-Crime-and-Public-Order--Scotland--Bill--Stage-1#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/9/4/Scottish-Parliament--Assistance-for-Political-Parties--Bill--Stage-1#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/5/18/Social-Security-Administration-and-Tribunal-Membership--Scotland--Bill--Stage-1#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/8/26/Tied-Pubs--Scotland--Bill--Stage-1#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/6/16/Animals-and-Wildlife--Penalties--Protections-and-Powers--Bill--as-amended-at-Stage-2#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/8/19/Children--Scotland--Bill-as-amended-at-Stage-2#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/6/23/Civil-Partnership--Scotland--Bill-as-amended-at-Stage-2#Introduction
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48. The Committee also wrote to the COVID-19 Committee on the Coronavirus (Scotland) 
(No.2) Bill. The Committee was not required to consider this legislation as it was designated as 
an Emergency Bill. However, given the extent of the delegated powers in the proposed 
legislation it was keen to consider whether there were any issues which it should highlight to 
the COVID-19 Committee ahead of its report on the Bill. 

49. This is a higher number of Bills considered in comparison to the last quarter. This can 
perhaps be attributed to reduced non-Covid related business in the previous quarter to allow 
resources to be freed up to focus on the pandemic and associated regulations. There was 
also a move towards online plenary business in Q1 which allowed for Bills to again be 
considered.  

Legislative Consent Memorandums (LCMs) 

50. Five LCMs were considered during this reporting period— 

• Corporate Insolvency and Governance Bill 

• Environment Bill 

• Fisheries Bill 

• Immigration and Social Security Co-ordination (EU Withdrawal) Bill 

• Trade Bill 

  

https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/20200512ConvenertoConveneroftheCOVID-19Committee.pdf
https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/20200512ConvenertoConveneroftheCOVID-19Committee.pdf
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Annex A – Reporting grounds: 10 May to 16 September 2020 
 
General  

• Social Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020 (SSI 2020/188) 
COVID-19 Committee 

• Health Protection (Coronavirus) (International Travel) (Scotland) Regulations 2020 (SSI 
2020/169) Health and Sport Committee 

• Health Protection (Coronavirus, Public Health Information for Passengers Travelling to 
Scotland) Regulations 2020 (SSI 2020/170) Health and Sport Committee  

• Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment Order 2020 (SSI 
2020/139) Local Government and Communities Committee  

 

(j) - failure to comply with laying requirements 

• Criminal Justice (Miscellaneous Temporary Modifications) (Coronavirus) (Scotland) 
Regulations 2020 (SSI 2020/137) COVID-19 Committee  

• Education (Deemed Decisions) (Coronavirus) (Scotland) Amendment Regulations 2020 (SSI 
2020/149) Education and Skills Committee 

• Marine Works and Marine Licensing (Miscellaneous Temporary Modifications) (Coronavirus) 
(Scotland) Regulations 2020 (SSI 202/157) Environment, Climate Change and Land 
Reform Committee  

• Adults with Incapacity (Ethics Committee) (Scotland) (Coronavirus) Amendment Regulations 
2020 (SSI 2020/151) Health and Sport Committee  

• Prisons and Young Offenders Institutions (Coronavirus) (Scotland) Amendment Rules 2020 
(SSI 2020/175) Justice Committee 

• Town and Country Planning (General Permitted Development) (Coronavirus) (Scotland) 
Amendment Order 2020 (SSI 2020/129) Local Government and Communities Committee  

• Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment Order 2020 (SSI 
2020/139) Local Government and Communities Committee  

• Plant Health (Official Controls and Miscellaneous Provisions) (Miscellaneous Amendments) 
(Scotland) Regulations 2020 (SSI 2020/176) Rural Economy and Connectivity Committee  

• Personal Independence Payment (Transitional Provisions) Amendment (Scotland) 
Regulations 2020 (SSI 2020/218) Social Security Committee 

Outstanding Scottish Government commitments from this quarter 

There are no outstanding commitments from this quarter.  
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Annex B – Historic Commitments 

Scottish Government  
 

• Education (Listed Bodies) (Scotland) Order 2018 (SSI 2018/7) to be corrected in the next 
amending instrument 

• Scotland Act 1998 (Specification of Functions and Transfer of Property etc.) Order 2019 
(SSI 2019/183) [11th Report, 2019. Published 06/03/2019] commitment to bring forward an 
amendment at the earliest opportunity 

• Education (Fees and Student Support) (Miscellaneous Amendments) (EU Exit) (Scotland) 
Regulations 2019 (SSI 2019/70) [12th Report, 2019. Published 12/03/2019] commitment to 
correct when next legislating in student support 

• Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2019 (SSI 2019/419) [3rd 
Report, 2020. Published 14/01/20] commitment to clarify at an early opportunity 
 

  

https://www.legislation.gov.uk/ssi/2018/7/contents/made
http://www.legislation.gov.uk/uksi/2019/183/made
http://www.legislation.gov.uk/uksi/2019/183/made
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/1/23/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-22-January-2019#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/1/23/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-22-January-2019#Introduction
http://www.legislation.gov.uk/ssi/2019/419/made
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Annex C – Graphics and charts                                         
 

Scottish Government instruments considered by the Committee 
over the course of the last four reporting periods 

 
 
 

Instruments types received during the last two quarters 
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Reporting grounds on last four reporting periods 
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