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Instruments Considered by the Committee During the Third 
Quarter of the Parliamentary Year 2020-21 

 

Delegated Powers and Law Reform Committee 
 
Summary 
 
1. There was a significant increase in instruments considered in Quarter 3 of 2020-21 

compared to Quarter 2 (147 and 94 respectively). This attributes to an overall percentage 
increase of 36%. 

2. The number of made affirmative instruments increased from 22 in the second quarter to 31 
in this reporting period, an increase of 29%. The volume of made affirmatives laid is still 
substantially higher than the comparative quarter of 2019-20, with only two made 
affirmatives laid. All made affirmative instruments were laid in response to COVID-19. 

3. In terms of the number of instruments being reported, results for this quarter are substantially 
higher than last quarter (excluding instruments reported under reporting ground (j)) with 15 
instruments being reported by the Committee, compared with three in Q2.  

4. This quarter also saw a noticeable increase in the number of instruments being reported 
under reporting ground (j) – breaching of laying requirements, increasing from zero to six.  

5. Of the 147 instruments considered by the Committee, 41 were directly related to COVID-19 
and accounts for 28% of all instruments considered in this quarter. 

6. Of the 106 non-Coronavirus related instruments 16% were reported to the Parliament. This 
is a rise of 1% from the last quarter. However, the number of non-COVID related instruments 
has almost doubled from the last quarter.  

7. In relation to the seriousness of the reporting grounds, two instruments engaged serious 
grounds, which is an increase on the previous quarter. One instrument was brought to the 
attention of the Parliament in the last two quarters.   

8. Quarter 3 saw a decrease in instruments being withdrawn and re-laid; falling from six to. 
two instruments. 

9. In relation to the number of instruments allocated to lead committees, the Health and Sport 
Committee considered 25, the highest of all Committees. These instruments were laid in 
response to COVID-19.   

10. The Committee identified 23 Scottish Government instruments in which minor points were 
raised. This is an increase from 12 in the last reporting period.  

11. During this period, the Committee published reports on five Bills at Stage 1, four Bills 
following Stage 2 and one LCM. 

12.   

Introduction 
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13. This report covers the period 4 December 2020 to 25 February 2021. At the time of 
reporting, the Committee has considered 147 instruments. This represents a 36% increase 
on the last quarter, despite this being the shortest reporting period. 

14. The purpose of this report is to provide a record of the Committee’s scrutiny of Scottish 
statutory instruments (SSIs) during the third quarter of the parliamentary year 2020-21 
covering the period 4 December 2020 to 25 February 2021.  

15. This report— 

• sets out details of instruments considered by the Committee which were drawn to the 
attention of the Parliament during the reporting period on one or more of the reporting 
grounds set out in Standing Orders; 

• touches briefly on the commitments made by the Scottish Government and the Lord 
President’s Private Office (LPPO) in response to the Committee’s comments and 
details any action that has been taken; and 

• outlines the Committee’s activity in respect of other matters within its remit. 

16. As with previous quarterly reports, this report is intended to be more statistical than 
analytical to help inform the Committee’s annual report which goes into more detail on the 
work carried out by the Committee during the parliamentary year. 

Overview and analysis 

17. During the period 4 December 2020 to 25 February 2021, a total of 147 instruments were 
considered by the Committee; 142 were laid by the Scottish Government and five by the 
LPPO.  

18. In relation to the 142 SSIs laid by the Scottish Government, these are broken down as 
follows— 

• 36 affirmative instruments; 

• 31 made affirmative instruments; 

• 59 negative instruments; 

• 15 laid only instruments; 

• 1 instrument / document subject to approval was laid by the Scottish Government.  
 

19. The number of made affirmative instruments increased from 22 in the second quarter to 31 
in this reporting period, an increase of 29%. These were laid in response to COVID-19. Prior 
to the start of the pandemic, the use of made affirmative instruments had been relatively 
infrequent, with only two being considered in the equivalent quarter during 2019-20. 

20. Of the five instruments laid by LPPO, one was negative and the rest laid only instruments. 
One instrument was drawn to the attention of the Parliament under reporting round (j). 

http://www.parliament.scot/parliamentarybusiness/26510.aspx
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21. Table 1 provides a breakdown of instruments laid by the Scottish Government and the 
LPPO— 

Table 1 
 

 Scottish Government LPPO 

Total 
SSIs 

Total drawn 
to the 

Parliament’s 
attention 

% Total 
SSIs 

Total drawn 
to the 

Parliament’s 
attention 

% 

Total 142 15(6)1 10 
(14)2 

5 0(1) 0 
(20) 

 
22. These figures show that the Committee considered 147 instruments laid by the Scottish 

Government, of which 15 (excluding ground (j)) were drawn to the Parliament’s attention, 
which equates to 10% of instruments considered. This is significantly higher than the figures 
presented in the last quarter, increasing from 3% of instruments considered.  

23. Six instruments were reported under ground (j)), increasing from zero on the previous 
quarter.  

24. Annex C contains graphics showing trends and comparisons between this reporting period 
and previous reports.     

Withdrawn instruments  

25. The following two instruments were withdrawn and re-laid by the Scottish Government 
during this period— 

 

• Land Reform (Scotland) Act 2016 (Register of Persons Holding a Controlled Interest in 
Land) Regulations 2021 (SSI 2021/draft) 

• Plant Health (EU Exit) (Scotland) (Amendment) Regulations 2021 (SSI 2021/draft) 

26. The Scottish Government recognised the serious errors within these instruments; they were 
withdrawn before being considered by the Committee.  

Reporting grounds 

27. Under paragraph (a) of Rule 6.11 of Standing Orders, the Committee may determine that 
the attention of the Parliament should be drawn to an SSI on one or more of a range of 
technical and legal grounds. These grounds are set out in Rule 10.3.1 of the Standing 
Orders.  

                                            
1 (6) instruments reported under reporting ground (j) for breaching laying requirements of which the Committee 
was content, so these are excluded from the headline figure.  
2 Figure inclusive of 6 instruments reported under reporting ground (j) 

http://www.scottish.parliament.uk/parliamentarybusiness/26510.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/26510.aspx
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Reporting grounds: significant 

28. The Committee considers some reporting grounds to be of more significance than others. It 
has therefore determined that it has concerns where an instrument is drawn to the attention 
of the Parliament on one of the following grounds— 

•   ground (e) – doubt as to whether it is intra vires; 

•   ground (f)  – raises a devolution issue; and  

•   ground (i)  – drafting appears to be defective.  

29. These reporting grounds are referred to as the significant reporting grounds. The Committee 
considers every report under one of these grounds to be a serious matter as these raise 
fundamental legal questions and so there is the potential for the validity of the instrument to 
be questioned. 

30. Table 2 provides a breakdown of the number of instruments reported-on by the relevant 
reporting ground— 

Table 2 
 

 

Reporting Ground 

Number of SSIs reported 

Scottish 
Government LPPO 

General ground 153 0 

Ground (g) that it has been made by what 
appears to be an unusual or unexpected use of 
the powers conferred by the parent statute; 

1 0 

Ground (h) that for any special reason its 
form or meaning could be clearer; 

24 0 

•Ground (i) – drafting appears to be defective. 25 0 

Ground (j) that there appears to have been a 
failure to lay the instrument in accordance with 
section 28(2), 30(2) or 31 of the 2010 Act. 

6 0 

 
31. The number of instruments being reported for Quarter 3, 2020-21 (excluding ground (j)) are 

higher than the numbers recorded at the end of the last reporting period. Culminating in an 
increase of 7%. 

                                            
3 The Social Security Co-ordination (EU Exit) (Scotland) (Amendments etc.) Regulations 2020 (SSI 2021/399) 
and the Animals, Food and Feed (EU Exit) (Scotland) (Amendment) Regulations 2020 (SSI 2020/445) were 
reported under the General ground and (j) and so appears twice. 
4 The Civic Government (Scotland) Act 1982 (Licensing of Short-term Lets) Order 2021 (SSI 2020) Local 
Government and Communities Committee was reported under ground (h) and the General reporting ground and 
so appears twice. 
5 The Official Feed and Food Controls (Miscellaneous Amendments) (Scotland) Regulations 2020 (SSI 202/398) 
was reported on grounds (i) and (j) and so appears twice. 
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32. During Quarter 3, two instruments engaged more serious reporting grounds. None were 
reported in the previous quarter.  

33. Of the 147 instruments considered by the Committee, 41 were Coronavirus related.  

Instruments referred to Lead Committees 

Summary 

34. The volume of instruments considered is significantly higher than the comparative period in 
2019-2020: increasing from 69% (up 52%). This is a result of a response to the Coronavirus 
pandemic and instruments being laid towards the end of the parliamentary session.  

35. During Quarter 2, the Health and Sport Committee had the largest number of Scottish 
Government instruments referred to them, considering 25 in total. These instruments related 
to COVID-19. One instrument was reported under the general reporting ground and another 
under serious reporting ground (i), as well as the general reporting ground.  

36. The Justice Committee considered 23 instruments. Four instruments were drawn to the 
attention of the parliament– two instruments under the general reporting ground, another 
under ground (g) and the final under ground (j). 

37. The Rural Economy and Connectivity Committee considered 20 instruments. The majority 
of which were EU Exit related. Six instruments were drawn to the attention of the Parliament 
(accounting for 30% of instruments considered by the Committee)– four under the general 
reporting ground, two under ground (j) and another under ground (h)6.  

38. 16 instruments were considered by the COVID-19 Committee. One instrument was drawn 
to the attention of the Parliament under the general reporting ground.  

39. The Local Government and Communities Committee also considered 16 instruments, two 
of those were reported to the Parliament– the first under grounds (h) and (i) and the second 
(j).  

40. The Environment, Climate Change and Land Reform Committee considered 15 
instruments, three of which where reported to the Parliament– two were reported on under 
the general reporting ground and the last under ground (j) 

41. The Social Security Committee considered 13 instruments with one instrument being 
reported on under both the general ground and (j). 

42. 10 instruments were considered by the Education and Skills Committee. Both instruments 
were reported on under the general reporting ground.  

43. The Equalities and Human Rights Committee considered four instruments– one instrument 
was reported for drafting errors under ground (i). 

44. No other committee was referred an instrument that was reported on by the Committee. 

45. Information detailing specific SSIs and the grounds that they were reported on, is provided 
in Annex A. 

                                            
6 The Animals, Food and Feed (EU Exit) (Scotland) (Amendment) Regulations 2020 (SSI 2020/445) was reported 
under the General ground and (j) and so appears twice. 
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47. Table 3 provides a breakdown of instruments referred to, and reported on, by lead 
committees— 

Table 3  
 

 

Lead committee 

Scottish  
Government 

 
LPPO 

Total  
SSIs 

Total 
reported 

Total 
SSIs 

Total 
reported 

Local Government and Communities 16 2 

 
0 

 
0 

Justice 18 3 5 1 

Rural Economy and Connectivity 20 6 
0 0 

Health and Sport 25 2 
0 0 

Environment, Climate Change and 
Land Reform 

15 3 

 
0 

 
0 

Economy, Energy and Fair Work 4 0 

 
0 

 
0 

Equalities and Human Rights 4 1 

 
0 

 
0 

Education and Skills 10 2 

 
0 

 
0 

Social Security 13 1 

 
0 

 
0 

Finance and the Constitution 0 0 

 
0 

 
0 

Culture, Tourism and External Affairs 1 0 

 
0 

 
0 

COVID-19 16 1 

 
0 

 
0 

Standards, Procedures and Public 
Appointments 

0 0 

 
0 

 
0 

Parliament 0 0 

 
0 

 
0 

TOTAL 142 20 5 1 
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Scottish Statutory Instruments - General 

Commitments 
 

Scottish Government instruments 

48.  The following amended instruments were laid by the Scottish Government during this period 
in relation to its commitment to lay amending instruments to correct errors identified and 
reported on by the Committee— 

• Lands Tribunal for Scotland (Miscellaneous Amendments) Rules 2020 (SSI 
2021/draft) 

49. A list of all outstanding Scottish Government commitments is provided in Annex B. 

LPPO instruments 

50. There are no outstanding LPPO commitments from this quarter, or from previous reporting 
periods. 

Minor points 

51. The Committee identified a total of 23 instruments on which minor points were raised 
(generally relating to typographical or referencing errors). All of these instruments were laid 
by the Scottish Government. This shows a continued rise on the previous two quarters. ten 
points were raised in Q1 and twelve in Q2.  

Other business  

Summary 

52. Although the focus of this report is primarily on the Committee’s activities in relation to its 
scrutiny of instruments, the following section briefly outlines the Committee’s activity in 
respect to other matters. 

Bills 

53. The Committee published reports on the following Bills at Stage 1— 

• Budget (Scotland) (No.5) Bill 

• Culpable Homicide (Scotland) Bill  

• Disabled Children and Young People (Transitions to Adulthood) (Scotland) Bill 

• European Charter of Local Self-Government (Incorporation) (Scotland) Bill 

• The United Nations Convention on the Rights of the Child (Incorporation) (Scotland) 
Bill 

54. The Committee published reports on the following Bills after Stage 2— 

• Defamation and Malicious Publication (Scotland) Bill 

• Forensic Medical Services (Victims of Sexual Offences) (Scotland) Bill  

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2021/2/3/3543bcd4-5529-436f-a987-10122cbef368#Introduction
https://digitalpublications.parliament.scot/Committhttps:/digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/10/1b76a60c-fd56-4b82-bea2-ef2dc9ba1202#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2021/2/1/a4eecbda-d424-41c1-ab79-b5abdedbc085#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/4/52d3063f-e681-4bc8-9393-374c1f68953c#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/4/52d3063f-e681-4bc8-9393-374c1f68953c#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/4/52d3063f-e681-4bc8-9393-374c1f68953c#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2021/2/22/1f7a193c-c90e-4c25-b992-70642f7c586f#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/9/ba170d82-fb96-4b91-9d6a-c5ec4c0ba0c4#Introduction
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• Heat Networks (Scotland) Bill 

• UK Withdrawal from the European Union (Continuity) (Scotland) Bill 

55. The Committee considered a similar number of Bills in comparison to the last quarter. 
However, the Committee is beginning to see an increase in Bills being considered after 
Stage 2 due to the parliamentary session ending at the end of March 2021.  

Legislative Consent Memorandums (LCMs) 

56. One LCM was considered during this reporting period— 

• Covert Human Intelligence Sources (Criminal Conduct) Bill 

  

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2021/2/19/640005be-16d6-4c2a-9ac1-9c38ed82bbf6#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/11/b41f4b9b-5a91-4f14-b516-effad22ac992#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/12/23/8d877e94-fda8-435e-8449-9f3f9abc9c53#Introduction
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Annex A – Reporting grounds: 4 December 2020 – 25 February 2021 
 
General: 
 

• Health Protection (Coronavirus) (Restrictions and Requirements) (Local Levels) (Scotland) 
Amendment (No. 10) Regulations 2021 (SSI 2021/1) COVID-19 Committee 

• Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) 
Amendment Rules 2021 (SSI 2020/draft) Education and Skills Committee 

• Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment) Regulations 
2021 (SSI 2021/28) Education and Skills Committee 

• Lands Tribunal for Scotland (Miscellaneous Amendments) Rules 2020 (SSI 2020/433) 
Environment, Climate Change and Land Reform Committee 

• Crofting Community Right to Buy (Procedure, Ballots and Forms) (Scotland) Regulations 
2020 (SSI 2020/451) Environment, Climate Change and Land Reform Committee 

• Official Feed and Food Controls (Miscellaneous Amendments) (Scotland) Regulations 
2020 (SSI 2020/398) Health and Sport Committee 

• Health and Care Professions Council (Coronavirus) (Amendment) Rules Order of Council 
2021 (SI 2021/127) Health and Sport Committee 

• Aquaculture and Fisheries (EU Exit) (Scotland) (Amendment etc.) Regulations 2020 (*SSI 
2020/ 393) Rural Economy and Connectivity Committee 

• Legal Aid and Advice and Assistance (Miscellaneous Amendments) (Scotland) Regulations 
2020 (SSI 2020/424) Justice Committee 

• Community Orders (Coronavirus) (Scotland) Regulations 2021 (SSI 2020/draft) Justice 
Committee 

• Civic Government (Scotland) Act 1982 (Licensing of Short-term Lets) Order 2021 (SSI 
2020) Local Government and Communities Committee 

• Animals, Food and Feed (EU Exit) (Scotland) (Amendment) Regulations 2020 (SSI 
2020/455) Rural Economy and Connectivity Committee 

• Low Emission Zones (Scotland) Regulations 2021 (SSI 2021/26) Rural Economy and 
Connectivity Committee 

• Low Emission Zones (Emission Standards, Exemptions and Enforcement) (Scotland) 
Regulations 2021 (SSI 2021/draft) Rural Economy and Connectivity Committee 

• Social Security Co-ordination (EU Exit) (Scotland) (Amendments etc.) Regulations 2020 
(SSI 2020/399) Social Security Committee 

 

Ground (g) 

• Criminal Justice (Scotland) Act 2003 (Supplemental Provisions) Order 2021 (SSI 2020/draft) 
Justice Committee 

Ground (h) 

• Civic Government (Scotland) Act 1982 (Licensing of Short-term Lets) Order 2021 (SSI 
2020) Local Government and Communities Committee 

• Trade in Animals and Related Products (EU Exit) (Scotland) (Amendment) Regulations 
2021 (SSI 2021/draft) Rural Economy and Connectivity Committee 

Ground (i) 

• Civil Partnership (Scotland) Act 2020 (Commencement No. 3, Saving and Transitional 
Provision) Regulations 2021 (SSI 2021/23) Equalities and Human Rights Committee 

• Official Feed and Food Controls (Miscellaneous Amendments) (Scotland) Regulations 
2020 (SSI 2020/398) Health and Sport Committee 
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Ground (j) 

• Greenhouse Gas Emissions Trading Scheme (Amendment) Order 2020 (SI 2020/1557) 

Environment, Climate Change and Land Reform Committee  

• Act of Sederunt (Fees of Messengers-at-Arms and Sheriff Officers) (Hague Service 
Convention) (Amendment) 2020 (SSI 2020/423) Justice Committee 

• Homeless Persons (Unsuitable Accommodation) (Scotland) (Modification and Revocation) 
(Coronavirus) Order 2021 (SSI 2021/10) Local Government and Communities Committee 

• Seed, Plant Propagating Material and Forest Reproductive Material (EU Exit) (Scotland) 
(Amendment etc.) Regulations 2020 (SSI 2020/445) Rural Economy and Connectivity 
Committee 

• Animals, Food and Feed (EU Exit) (Scotland) (Amendment) Regulations 2020 (SSI 
2020/455) Rural Economy and Connectivity Committee 

• Social Security Co-ordination (EU Exit) (Scotland) (Amendments etc.) Regulations 2020 
(SSI 2020/399) Social Security Committee 

Outstanding Scottish Government commitments from this quarter 
 

• Crofting Community Right to Buy (Procedure, Ballots and Forms) (Scotland) Regulations 
2020 (SSI 2020/451) [2nd Report 2021, published 20/01/21] Commitment to bring forward 
amending instrument before coming into force. 

• Health and Care Professions Council (Coronavirus) (Amendment) Rules Order of Council 
2021 (SI 2021/27) [5th report 2021, published 04/02/21] Commitment to bring forward 
amending instrument before coming into force. 

• Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment) Regulations 2021 
(SSI 2021/ 28) [6th Report 2021, published 10/02/21] Commitment to amend at next 
available opportunity 
 

  

https://www.legislation.gov.uk/uksi/2021/127/contents/made
https://www.legislation.gov.uk/uksi/2021/127/contents/made
https://www.legislation.gov.uk/ssi/2021/28/contents/made
https://www.legislation.gov.uk/ssi/2021/28/contents/made
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Annex B – Historic commitments 
 
Scottish Government  

 

• Education (Listed Bodies) (Scotland) Order 2018 (SSI 2018/7) to be corrected in the next 
amending instrument 

• Scotland Act 1998 (Specification of Functions and Transfer of Property etc.) Order 2019 
(SSI 2019/183) [11th Report, 2019. Published 06/03/2019] commitment to bring forward an 
amendment at the earliest opportunity 

• Education (Fees and Student Support) (Miscellaneous Amendments) (EU Exit) (Scotland) 
Regulations 2019 (SSI 2019/70) [12th Report, 2019. Published 12/03/2019] commitment to 
correct when next legislating in student support 

• Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2019 (SSI 2019/419) [3rd 
Report, 2020. Published 14/01/20] commitment to clarify at an early opportunity 

• Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment) Regulations 2021 
(SSI 2021/ 28) [6th Report 2021, published 10/02/21] Commitment to amend at next 
available opportunity 

 
Annex C – Graphics and charts                                         
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http://www.legislation.gov.uk/uksi/2019/183/made
http://www.legislation.gov.uk/uksi/2019/183/made
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/1/23/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-22-January-2019#Introduction
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/1/23/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-22-January-2019#Introduction
http://www.legislation.gov.uk/ssi/2019/419/made
https://www.legislation.gov.uk/ssi/2021/28/contents/made
https://www.legislation.gov.uk/ssi/2021/28/contents/made
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