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9 November 2018 
 
Dear Gordon, 
 
 
Draft Common Financial Tool (Scotland) Regulations 2018 
 
Thank you for your letter of 7 November regarding the above regulations.  I have considered 
the Committee’s points and I am aware of the evidence that the Committee has received in 
the two sessions you held.  I should say at the outset I have some concerns that the 
evidence you have received at these sessions does not represent the full array of opinion on 
the effects of the regulations.  I recognise that inevitably there will be differing views on any 
legislative provision, either in primary or secondary legislation, but believe it is important that 
the Committee is provided with a full picture of the issues relating to this instrument. I do not 
believe that evidence you have been presented with to date is representative of the majority 
of the sector’s views.   
 
I continue to contend that moving to the Standard Financial Statement is the right option, and 
will deliver better outcomes for debtors, creditors and the advice sector.  I have always been 
keen to establish a position founded on the most robust evidence available. The evidence 
sessions you took, in particular the second, suggested that these regulations would have a 
negative impact on debtors.  In fact, the evidence clearly shows to the contrary, continuing 
with the use of the Common Financial Statement will have a detrimental impact on those 
seeking relief from unsustainable debt. 
 
In your letter of 7 November you asked me a number of questions – and an initial response 
to these is included in the Annex.  However, I acknowledge that the evidence the Committee 
has heard has led members to express concerns – and that those concerns need to be 
properly addressed.   I am confident that they can be addressed in full - but I recognise that 
the timeframe presented to the Committee constrains your ability to gather a wider evidence 
base.  For instance you were unable to hear from organisations such as StepChange and 
Christians Against Poverty, both of which are known for having the interests of people in 
financial difficulty at heart.  Both have set out their support for the changes that the 
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regulations seek to put in place.  They also have wide experience in this field. For instance, 
since April 2017 StepChange has submitted almost a 1,000 applications on behalf of debtors 
seeking bankruptcy. 
 
I do not want this matter to be rushed, and I have therefore written to the Presiding Officer to 
withdraw the current draft regulations.   My intention is to bring them back to the Committee 
as soon as is practicable, with the desire that they should still come into force on 1 April 
2019, and thus avoid the negative consequences to individuals that I have referred to above. 
 
I would of course be happy to speak directly to the committee, or you in your role as 
Convener separately as you prefer.  Indeed, if the committee still desired that my officials 
and I attended your meeting on Tuesday 13 November as I had been scheduled to, I would 
be more than willing to do so. 
 
   
 
   
 
 
 
 
 
 
 
 

JAMIE HEPBURN 
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Annex – Responses to Questions asked in letter of 7th November 

 

 

Trigger Breaches – Although conflicting views have been expressed by witnesses on 

trigger figure breaches, I have been keen to establish a position founded on the most robust 

evidence available.  AiB has conducted the most robust analysis available – drawing on the 

income and expenditure data from 1,511 cases.  Through application to both tools, the 

results show that trigger figure breaches occur in 195 more cases under the CFS than the 

SFS.  Richard Dennis has provided written evidence to the Committee on this point including 

a link to the publication of this analysis.  

 

I would also point to the written evidence provided by Stepchange.  This is compelling as the 

charity has brought 974 clients into the bankruptcy system since 1 April 2017 – significantly 

more than any other organisation, and indeed, more than all the organisations represented 

at the Committee’s evidence session last week.  They also deal with those right at the 

bottom of the income scale.  In fully supporting the switch to the SFS, their submission 

highlights that of 1,000 cases they have tested, only around 5% of these breach the SFS 

trigger figures.   

 

Impact on Debtors –The practical implications for debtors is that the continuation of the 

CFS will result in higher instances of trigger figure breaches.  In a small number of cases, it 

is likely that debtors will not be able to provide the evidence to support justified higher levels 

of spending, and in these cases, the debtor will face a higher contribution.  An impact that 

will affect far more debtors is that they will not have the benefit of a single approach to 

assessing their income and expenditure across the range of their creditors and should they 

approach more than one debt management organisation for support. 

 

Rationale for switching – It is clear that a single approach to assessing what is affordable 

for the debtor has important benefits, not least in making it easier for the debtor to 

understand the process.  Informal debt solutions massively outnumber statutory ones, and 

those offering informal solutions are increasingly moving to SFS.  For UK charities such as 

StepChange and Christians Against Poverty, having to run two or more systems inevitably 

imposes costs that reduce the resources they have available to support clients.   With the 
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number of organisations at the UK level already committed to the SFS, that is the only tool 

that offers the advantage of a single system.  At the same time, with the announcement from 

the Money Advice Trust that they do not propose to continue to run the Common Financial 

Statement, we need to find a new way forward.  

 

Timing and consultation – The availability of the SFS from April 2017, and the 

announcement that the CFS would be coming to an end – initially from April 2018 – drive the 

timing of this change.  Not moving to the SFS as yet on the basis noted above is likely to 

have already in practice disadvantaged some debtors, and I do not believe there is any 

justification to continue to do so. 

 

But we need to strike a balance here.  As the committee is aware, the regulations were 

previously brought forward with an earlier implementation date.  I was happy to delay the 

commencement on the basis of representation made that more preparation time would be 

welcomed, particularly to give time for StepChange and Citizens Advice Scotland to 

complete necessary upgrading to their IT systems.   

 

Turning to public consultation, AiB conducted a full 12 week consultation running between 

August to October 2017.  The details of the publication was then communicated to AiB’s 

stakeholder list running to in excess of 2,500 individuals and organisations, and was publicly 

available via their website and media such as twitter.  The consultation summary was 

published and also the further analysis that I have referred to.  In addition to this, the issues 

surrounding the introduction of the SFS were tabled for discussion at several Common 

Financial Tool Working Group meetings and as a specific topic at the annual Money Advice 

Scotland conference – and have been raised in AiB’s Annual Stakeholder Events across 

Scotland for both this year and last.   

 

Costs and savings - The costs of not switching to the SFS have yet to be determined.  

There would be a cost involved in the maintenance and uprating of the CFS as this is the 

mechanism currently specified as the CFT in statute.  This would involve negotiation with the 

Money Advice Trust (MAT) who currently own and operate the tool.  I would envisage that 

that this would involve either an arrangement that MAT would continue to own and operate 

the tool with subsidy from the public purse, or that the Scottish Government would acquire 

the intellectual property and take responsibility for the costs of maintenance and uprating. 
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In terms of who might save in the switch from the CFS to the SFS, it would certainly be worth 

highlighting the savings that would apply to any organisation, whether they are a creditor, 

money advice or insolvency firm, in not having to operate dual platforms for income and 

expenditure.  The evidence taken has also highlighted the administrative costs associated 

with dealing with trigger figure breaches.  The evidence available indicates strongly that 

these costs will be higher under the CFS than the SFS.  Those that have provided evidence 

highlight that the administrative costs in implementing the change to the SFS would be low.  

As an example, the oral evidence provided by R3 highlighted that it is part of normal 

business to implement new legislation and procedures and in this case it is clear that a large 

part of the cost of the SFS switch may be required regardless of Scottish legislation because 

of its increased use in a wider context. 

 

I can also confirm that both AiB and the Money Advice Service have provided free electronic 

tools that smaller organisations can use without having to develop their own IT to use the 

SFS, and that the Money Advice Service have provided a full range of free training options.  

At a recent meeting of the CFT Working Group, the organisations represented there 

confirmed that there was no need for AiB to provide further training. 

 

Adaptability – The governance arrangements for the SFS involve stronger Scottish 

representation than the equivalent position for the CFS.  As indicated, the CFS is operated 

by the MAT and supported by UK Finance.  The Governance arrangements for the SFS 

includes Scottish stakeholder membership including Citizens Advice Scotland, Money Advice 

Scotland and the Accountant in Bankruptcy.  It is, of course, the case that we could choose 

to move away from the SFS at any point when we considered it no longer took sufficient 

account of Scotland’s circumstances. 

 

Alternative Options – You ask specifically about the wider system and whether or not the 

tools should take account of a reasonable living standard.  As you know, the CFT approach 

is embedded in primary legislation as a result of recent reforms unanimously approved by 

the Parliament in 2014.  The advantage of the tool approach is that it allows a standard basis 

for assessment together with an assessment of an individual’s personal circumstances.  All 

other approaches of the kind proposed in the evidence to the Committee  – such as those 

which involve a “floor” of income below which no contribution can be taken – reduce that 
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flexibility.  Of course, the Scottish system already does that to a point – no contributions are 

taken from anyone whose income is solely dependent on benefits.  There is of course great 

benefit to be had from post legislative scrutiny, and there may will be a need to revisit the 

key issues underpinning the adoption of the CFT in the Bankruptcy and Debt Advice 

(Scotland) Act 2014.  But as the Committee recognises, the relatively minor change 

proposed in the Regulations before the Committee has more limited scope.  
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