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I thought it may be helpful to write ahead of Stage Two of the Damages (Investment Returns 
and Periodical Payments) (Scotland) Bill to advise the Committee of the amendments I 
intend to lay. 
 
As I indicated in my letter of 12 December 2018 and during the Stage One Debate, I agree 
with the Committee’s recommendation that the review period should be extended from 3 to 5 
years and I can reconfirm that I intend to amend the Bill accordingly. 
 
I also indicated that I was giving some further consideration to the recommendations:   
 

 that when deciding whether or not to impose an order for periodical payments 
the courts should give precedence to the views of the pursuer; and 

 that the discount rate in effect at the time a claim is raised should be applied as 
opposed to the discount rate at the time a claim is settled. 

 
On the first, I was not keen to fetter the ability of the courts to make the best decision 
according to the particular facts and circumstances of the case at hand.  However it is clear 
that there was strong support expressed during the Stage One Debate for the Bill to be 
amended to give effect to this recommendation.  
 
As well as the suggestion in the Stage One Report, another solution was suggested by 
Angela Constance MSP, during the debate and there are no doubt other means of giving the 
intention effect.  I would therefore like to reflect further on the matter with a commitment to 
write again to the Committee ahead of Stage Three with my views. 
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On the second point, I have already expressed some serious misgivings that given the 
length of time these types of cases can take to settle, applying what is in effect an out-of-
date discount rate can only be highly detrimental to either the pursuer or the defender and 
that this is undesirable.  I therefore do not intend to bring forward an amendment to give this 
recommendation effect. 
 
I am of course sympathetic to the aim of the Committee which is to try and do what is 
possible to address the mischief of ‘gaming’.  To that end I note that the Committee hope 
that extending the review period from 3 to 5 years will go some way towards addressing this 
issue. 
 
Case management seems to be key here and for that reason I would be happy to write to the 
Lord President to establish whether the protocol which is in place for handling personal injury 
cases needs to be strengthened or modified in any way to tackle the issue of ‘gaming’. 
 
In addition to the amendment increasing the review period from 3 to 5 years, I also intend to 
lodge some further amendments at Stage Two. 
 
The first relates to the issue of qualified one-way cost shifting.  This was a subject which was 
raised during the Stage One evidence sessions.  Whilst the Stage One Report did not 
include any conclusion or recommendation in this regard I did note that Jackie Baillie MSP 
spoke about the matter during the Stage One Report and indeed sought reassurances that I 
would ensure that if there is a requirement to vary a PPO that the pursuer would not need to 
bear the costs of doing so. 
 
I have much sympathy with this view and I therefore intend to lay amendments which will 
give the pursuer protection from having to meet the costs associated with an action to vary a 
PPO, regardless of whether the action is raised by the pursuer or the defender.  
 
Finally, I am laying some minor amendments to improve the flow and focus of the text at 
paragraph 12 of the Schedule which talks about the notional investment portfolio.  These 
amendments are not in any way material but merely tidying. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ASH DENHAM 


