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Mr Derek Mackay MSP 
Cabinet Secretary for Finance, Economy and Fair Work 
St. Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG 
 
 
13 June 2019 
 
 
Dear Derek 
 
Appointment of Chair to the Board of the Scottish National Investment Bank 
 
Thank you for your letter dated 4th June including copies of the correspondence between 
yourself and the Convener of the Economy, Energy and Fair Work Committee regarding 
this appointment.  I note that your proposal is to appoint the Chair designate in advance of 
the Scottish National Investment Bank Bill being enacted and therefore under an 
unregulated process.  I also note that it is your intention to follow the principles and 
guidance of the Code of Practice for Ministerial Appointments to Public Bodies in Scotland 
(2013) whilst doing so and that the Economy, Energy and Fair Work Committee has asked 
you to request whether I might consider taking oversight of the process (although not 
through formal regulation). 
 
I understand why the Committee may wish to see some form of oversight for this 
appointment process but regret that it is not something that I would be able to do.   
 
As my staff explained to the officials who made enquiries about this proposal, my functions 
are statutory in nature and set out in the Public Appointments and Public Bodies etc. 
(Scotland) Act 2003 and subsequent amending legislation. It is only through appropriate 
legislative amendments that I can provide regulatory oversight of appointments. The two 
main routes for this are through the addition of bodies or posts to schedule 2 to the 2003 
Act or by way of a section 3(3) Order to the 2003 Act. This is an affirmative instrument 
which in effect allows for appointments to bodies to be treated as though they were 
regulated prior to their establishment. I set the relevant provision of the Act out here for 
ease of reference: 
 
“ 3(3) Where— 
(a) an office or body is to be established; and 
(b) when established, the office or body is to be specified in schedule 2, 
the Scottish Ministers may by order provide that the office or body is to be treated, for the 
purposes of or in connection with any appointment to the office or body, as if it were one of 
the specified authorities.” 
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The 2003 Act is clear that such amending legislation is a matter for the Scottish Ministers, 
subject to parliamentary approval. I should note here that we were first contacted in June 
2018 about incipient proposals for this body’s establishment and our advice at that time was 
the same. 
 
From the foregoing you will understand that my office providing oversight of an unregulated 
round would be ultra vires and incompatible with an Act of the Scottish Parliament. Without 
the necessary legislation in place, I would be unable to legitimately acquit a proportion of 
my other relevant statutory functions for this appointment such as investigating complaints 
or reporting non-compliance to the Scottish Parliament. Given this, the public assurance 
that the Committee is understandably seeking cannot be provided.  
 
My office does endeavour to be as supportive as possible in cases in which there is a need 
to make appointments expeditiously. By way of example, my office has been providing 
oversight of the Chair appointment to the board of South of Scotland Enterprise since 
January this year; a date prior to the enactment or coming into force of the relevant 
legislation. That oversight was predicated on the Scottish Ministers providing assurance to 
my office that a 3(3) Order would come into force prior to that appointment being made. The 
relevant Order came into force on 24 May.  
 
If it is helpful to you and to the Committee I would be very happy to enter into a similar 
arrangement in order to provide oversight of the Chair appointment to the SNIB. This would 
require an equivalent 3(3) Order to be laid and approved by the Scottish Parliament such 
that it comes into force prior to the Chair appointment being made. It may be that this would 
require the Order to be approved in advance of as opposed to following the passage of 
stage 1 of the Bill. The Scottish Ministers and the Committee may wish to take a view on 
the appropriateness of such an arrangement. I remain open in either case to providing 
oversight of the Chair’s appointment if I can receive this assurance.  
 
I hope that this is helpful to you in the meantime and would appreciate your officials 
informing me at the earliest possible opportunity about the approach you intend to take. 
This will allow my office to provide oversight and support at the earliest opportunity that the 
legislation will allow, including for member appointments.  I have separately sent a request 
to meet with you in September in your capacity as minister with responsibility for public 
appointments in Scotland. I hope that we will be able to discuss this matter along with other 
matters related to public appointments more fully then. I am of course available to discuss 
the SNIB case with you or your officials at any time in advance of that.  
 
Yours sincerely 
 

 
Caroline Anderson FCA 

Ethical Standards Commissioner 
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