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Dear Jamie, 

Draft Debt Arrangement Scheme (Scotland) Amendment Regulations 
2019 

Following your appearance before the Committee on 17 September in relation 
to the above statutory instrument, Members agreed that I should write to you 
highlighting the issues raised during the Committee’s consideration of the 
Regulations. As you are aware the Committee agreed to seek both written 
and oral evidence and we heard from a range of stakeholders as well as the 
Accountant in Bankruptcy (AiB). The background to the Committee’s 
consideration of the draft Regulations can be found here.  

Whilst the Committee heard that stakeholders broadly supported the 
proposals in the draft Regulations, which seek to reduce the administrative 
burden of DAS, some Members had outstanding reservations in some key 
areas. This resulted in the Regulations being approved by division. 

Funding for the free money advice sector 

The Committee’s primary concern was with the funding of free sector advice. 
The Regulations change the way DAS is dealt with, and there is much 
uncertainty as to what effect this will have on providers. In particular, the 
Regulations made provisions for a fee to be paid to the payment distributor, 
but not the money adviser. Many in the free sector felt that they would not be 
in a strong bargaining position to secure a payment from payments 
distributors other than the AiB.  

We acknowledge that funding for the free money advice sector is not the 
focus of the Regulations, but we heard that the free money advice sector is 
facing a crisis and wrote to you on 6 September 2019 to highlight witnesses’ 
concerns. You responded to our letter on 9 September 2019, highlighting a 
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recent consultation on how the arrangements for returning any funding might 
work (which produced a divergence of views within the sector). 

Most witnesses supported the idea of a contribution being made to free advice 
from all statutory debt solutions. We were told that the Regulations should 
have included proposals for a fixed percentage – argued to be a fee rather 
than a levy – to go to the sector.  

The Committee received strong representations on Regulation 4. Alan 
McIntosh wrote to the Committee stating: 

“Regulation 4 in my opinion should be fatal for these Regulations…As 
Mike Holmyard explained, Regulation 4 leaves a “black hole” as to how 
much the free sector gets paid (I am using the AiB’s definition of free 
sector as meaning Citizen Advice Bureaux, Local Authorities and 
Independent Advice agencies). I do not believe this omission is 
accidental, but intentional and is designed to, as it does, place the free 
sector at a disadvantage in delivering the Debt Arrangement Scheme. It 
will mean free sector agencies will have no statutory right to be paid, 
unlike Stepchange and private sector providers that are payment 
distributors…I acknowledge the AiB has proposed to return 15% to Free 
Sector providers, but I am not convinced that this provides enough 
certainty for Free Sector providers as it is not included in the 
Regulations. I suspect there will be pressure applied to the AiB to reduce 
the percentage returned to the Free Sector by other Payment 
Distributors.”1 

The Committee notes that you made the following commitments during 
consideration of the instrument: 

 Scottish Government lawyers will look at section 7(2) of the Debt 
Arrangement and Attachment (Scotland) Act 2002 as a basis for 
allowing a proportion of funds from all DAS debt payment 
programmes to be redirected to the free money advice sector. 

 The Accountant in Bankruptcy will take its administrative costs 
from the 20% payment distribution fee, but the remaining money 
that it will be able to charge under the Regulations will be 
redirected to the free money advice sector. AiB’s accounts will be 
independently audited each year to ensure transparency in 
relation to the amount of money returned to the sector. 

 The Scottish Government will keep under review the impact on 
the free money advice sector of not having a separate money 
advice fee in the Regulations and look at the issue again if 
necessary. 

The Committee welcomes your commitment  to consult the free sector on how 
payment distribution from the AiB will work in practice and looks forward to 
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seeing the outcome of this work in due course. The Committee notes that 
there is scope to introduce further subordinate legislation to ensure a fixed 
percentage fee is given to the free sector and encourages the Scottish 
Government to do this if those affected still deem it necessary once the new 
Regulations have been enacted.  

The allocation of the Debt Advice Levy is of particular interest to the 
Committee and we would also welcome more information on this in your 
response. 

The need for a wide-ranging review of debt options 

The Committee has considered a number of pieces of subordinate legislation 
covering statutory debt options and, as we have previously stated, believe 
that there is a need for a comprehensive review of the overall landscape of 
debt options. 

In evidence to the Committee, Mike Holmyard of Citizens Advice Scotland 
said: 

“We need to look at the package of debt solutions as a whole. We 
cannot make adjustments to one and then another and hope that it will 
even out. We must look at everything in the round.”2 

David Menzies of ICAS agreed, highlighting: 

“it is probably time to draw a line in the sand, to take a fresh view and to 
look at everything in the round. We have had five sets of DAS 
regulations in the past 8 years, in addition to all the tweaks that we have 
had to protected trust deeds, the changes to the bankruptcy system and 
all the rest of it. All that is coming together but in a slightly disjointed 
manner, which leads to unintended consequences. We need to ask the 
bigger societal questions about what we want debt relief and the debt 
management system to look like in Scotland.”3 

During debate on the Regulations you committed to undertaking a full debt 
review as soon as possible. However, you also expressly acknowledged that 
this would take time, and that changes to primary legislation would not be 
possible in this parliamentary session. The Committee urges the Scottish 
Government to undertake this review in order for policy to be developed and 
solutions to be found for debt advice providers, creditors and clients. The 
Committee is convinced that amendments to existing legislation should not 
continue to be made in a piecemeal way without an overall review of debt 
options.  

In your letter of 9 September, you wrote: 

“We are very actively considering how best to tackle the wider issue, and 
we will be publishing a Debt Routemap, which brings together the 
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findings of the Tackling Problem Debt Working Group later in the 
autumn. I will of course be happy to discuss that with the committee 
should it so wish me to when the Routemap is published.” 

The Committee continues to believe that the Scottish Government should 
undertake a comprehensive review of the debt sector in the near future and 
urges you to consider when this could be timetabled. The Committee also 
notes that the Scottish Government intended to publish the findings of the 
Tackling Problem Debt Working Group in the Debt Routemap in September.4 
We note that this is outstanding and seek an update on the expected date of 
publication for this piece of work.  

The potential for the AiB to act as payments distributor 

In its letter of 6 September 2019, the Committee also highlighted concerns 
raised by free sector money advice stakeholders that by introducing 
provisions to allow clients to pick their payment distributor, there may be 
additional resource needed to support clients. There is a view that the current 
system whereby free sector clients are automatically allocated a payment 
distributor reduces the administrative burden.   

Witnesses were also concerned that in some cases there may not be a 
nominated payments distributor and these cases would be left unresolved. 
The Committee sought reassurance that this would not be the case.  

The Committee heard further concerns that in acting as both regulator and 
payments distributor, the AiB has a conflict of interests.  

In evidence on 10 September, the AiB confirmed that where a payment 
distributor has decided not to take on a case, the AiB will act as the payment 
distributor. Alex Reid of the AiB confirmed: 

“The key in moving to new arrangements is to retain flexibility in 
availability of payment distribution services and the firms that can offer 
those services, and to provide the fallback that the AiB can offer the 
services.” 

The AiB also gave a commitment to only cover its costs.  

The Committee was concerned that neither this “fallback position” nor the fee 
to be taken by AiB was defined in the Regulations. However, it welcomes  the 
commitment that the AiB will act as the payment distributor in any free sector 
cases where it is requested to do so, regardless of the sum to be distributed 
to creditors (as set out in your letter of 9 September 2019). 

Concerns around the use and marketing of Protected Trust Deeds 

Although the Committee’s consideration was of the Debt Arrangement 
Scheme, witnesses also highlighted concerns around the use and marketing 
of Protected Trust Deeds. There was a concern that there has been a growth 
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in the use of protected trust deeds because they are incentivised rather than 
them being the most appropriate solution for the client. Witnesses warned 
against similar incentivisation of the Debt Arrangement Scheme.  

Angela Kazmierczak of Aberdeen City Council told the Committee: 

“Time and time again, when people who have gone into a protected trust 
deed come to us and we sit down and do a proper financial statement, 
we find that there is no way that they should have gone into a protected 
trust deed. Those people might have been paying contributions for a 
year, but, when they get out of the protected trust deed, they end up 
getting back all their debt because none of the money that they have 
paid in the year has gone towards their debt. In my opinion, protected 
trust deeds benefit no one apart from people who cannot enter 
bankruptcy for employment reasons. We see them being missold time 
and time again.”5 

Karen Hurst of the Association of British Credit Unions described protected 
trust deeds as “one of the biggest issues for our sector over the past few 
years.” She added, “We hoped that a package of reforms would be formed, 
because I have some scepticism about whether the proposed changes, in 
themselves, will make any difference.”6 

In your letter of 9 September 2019, you noted: 

“these proposals for DAS are closely linked to our understanding of the 
concerns over Protected Trust Deeds… and the proposals have been 
developed and consulted on side by side with consultations on Protected 
Trust Deeds. Our consultations have failed to generate sufficient 
consensus for me to have brought forward proposals, though I would 
hope to do so in the near future following further discussion with 
stakeholders.”7 

The Committee strongly believes that debt advice should be offered based on 
an informed understanding of the client’s financial circumstances and best 
interests. We are concerned by accounts of clients being offered advice 
based on the financial incentives offered to the adviser. The Committee notes 
that the AiB and Scottish Government have consulted on protected trust 
deeds, but the Scottish Government is yet to announce its decision on how it 
will address concerns raised. The Committee would welcome an update from 
the Minister on these issues.  

The Committee would welcome your response on the above points within four 
weeks of the date of this letter.  

Kind regards, 
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Gordon Lindhurst MSP, Convener 


