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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 
PROTECTED TRUST DEEDS INQUIRY 
 
R3, ASSOCIATION OF BUSINESS RECOVERY PROFESSIONALS 

 
To provide clarification to part of our response to question 5, “As regards ‘providers’ 
there can be significant financial benefits in the form of payments made for 
information packs at the outset of the case. This was not permitted in Scotland 
historically, but it was considered unfair that such payment were allowed in individual 
voluntary arrangements, therefore legislation now permits such payments.”, please 
see below -  
  
In terms of the legislation governing payments to third parties in Trust Deeds, we 
understand the chronology to be as follows: 
  

• Prior to 2004 the Ethical Guide was such that no payments could be made to 
third parties for any referral or any work carried out to provide information in 
relation to the financial status of a debtor. In 2004 Statement of Insolvency 
Practice (‘SIP’) 3A was introduced and this stated that no payment could be 
made to a third party for the introduction of insolvency work, however, a 
payment could be made in relation to  work done by a third party in 
ascertaining the financial position of the debtor prior to signing the Trust 
Deed.  This payment was permitted as long as 
  
“Such a payment can be an expense of the trust deed provided that there is a 
specific provision in the trust deed to that effect, the work is appropriate for 
the preparation of the trust deed and full details are disclosed to 
creditors.  There should be no extra cost incurred in having a third party carry 
out the work instead of the member. The member must ensure that any 
payment made is reasonable having regard to the work done and the rates 
charged”. This remained the case between 2007 and 2009.  

  

• In 2009 SIP 3A was updated and provided further regulation on the payments 
being made; “Insolvency practitioners are reminded that no payment can be 
made to third parties for the introduction of insolvency work. Such payments 
breach the Ethics Code.” 

  
In accordance with statutory requirements a payment can be made to an 
agent of the trustee for work done prior to signing the trust deed in order to 
ascertain the financial position of the debtor; however, the insolvency 
practitioner (‘IP’) still has a responsibility to verify all information 
received.  “Such a payment can be an expense of the trust deed provided that 
there is a specific provision in the trust deed to that effect, the work is 
appropriate and necessary for the preparation of the trust deed and full details 
i.e. name and address of the agent, whether associated to the trustee or the 
trustee’s firm in terms of either S74 of the Bankruptcy (Scotland) Act 1985 or 
S435 of the Insolvency Act 1986, amount of fee and work undertaken, are 
disclosed to creditors at the earliest possible opportunity. There should be no 
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extra cost incurred in having a third party carry out the work instead of the IP. 
The practitioner must ensure that any payment made is reasonable having 
regard to the work done and the rates charged.” 

  

• In 2013 SIP 3A was superseded and replaced by SIP 3.3, which enshrined 
the Protected Trust Deeds (Scotland) Regulations 2013 (“the Regulations”) 
and updated the guidance to ensure that the sums paid in terms of fact finding 
costs were not chargeable to the case, but were payable by the Firm/ IP, the 
guidance then read as follows: 

  
“The special nature of insolvency appointments makes the payment for, or 
offer of any commission for, or the furnishing of any valuable consideration 
towards, the introduction of insolvency appointments inappropriate.  

  
An office holder should provide details and the cost of any work that has been 
carried out in relation to the Trust Deed other than by the office holder or his 
or her staff whether chargeable to the estate or not. There should be no 
additional cost to the estate. Any such payment should reflect the value of the 
work undertaken, comply with the Code of Ethics of the Authorising Body, 
comply with guidance issued by the Accountant in Bankruptcy, and be 
approved in line with the provisions of SIP9 (Scotland).  
  
In addition to the statutory requirements to provide documentation to creditors 
and the Accountant in Bankruptcy, the Trustee in the first written 
communication to all known creditors should provide details of the following 
matters:-.  
  
Where a payment has been made or is due to be made to a third party 
(whether by the insolvency practitioner or any other party) for work done in 
relation to the Trust Deed,  
  

o the name and address of the party carrying out the work;  
o the name and address of the party making the payment; and  
o the amount of the payment.“ 

  
This SIP has remained the case for the past seven years and despite the IP 
not being able to pay the fact finding fee through a case directly, some IPs 
may be encouraged to seek maximum recovery for all other disbursements 
(e.g. software, courier fees, storage etc.) through a case.  
  
The 2016 update to the statutory provisions didn’t make any substantial 
changes to the pre-exiting statutory provisions or guidance in place at that 
time. 

  
Please find below links to the above mentioned SIPs –  
  
SIP 3A 
SIP 3.3 
  
We hope the above provides further clarity.  

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.icas.com%2F__data%2Fassets%2Fpdf_file%2F0017%2F2294%2FIP-SIP-3A-Scotland-Trust-Deeds-ICAS.pdf&data=02%7C01%7Ceconomyenergyandfairwork%40parliament.scot%7C6ad42807d63a4d88c97b08d7a62d2837%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637160585237529829&sdata=6AEKopdZ0bP%2FY7aYYONC4ku%2BzrS2LsaTpCmjRzq4nME%3D&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.icas.com%2F__data%2Fassets%2Fpdf_file%2F0005%2F269933%2FSIP-3.3-November-2016-updated-BSA-2016-references.pdf&data=02%7C01%7Ceconomyenergyandfairwork%40parliament.scot%7C6ad42807d63a4d88c97b08d7a62d2837%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C1%7C637160585237539827&sdata=ew3isKS1jFJKCgXmvEn8qzPXeYIgQU0e0rU8a6zf814%3D&reserved=0

