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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 
PROTECTED TRUST DEEDS INQUIRY 

Wylie & Bisset LLP 

We would like to take this opportunity to thank you for inviting us to send written 

evidence to the Committee in relation to Protected Trust Deeds for our cases. 

As a Firm, we are regulated by the Insolvency Practitioner Association and the 

Financial Conduct Authority. We offer the full suite of statutory debt solutions 

including Protected Trust Deeds, Sequestrations and Debt Payment Programmes 

under the Debt Arrangement Scheme.  

We have been watching the evidence to the Committee and would like to provide our 

opinion of several matters raised by the Committee and the contributors.  

Trust Deed Evidence  

We recognise the number of clients entering a Trust Deed has seen a steady 

increase over the last 5 years.  

Since 2011, the average number of individuals entering a Trust Deed with our firm is 

188 per year. 

Year  2011 2012 2013 2014 2015 2016 2017 2018 2019 

TD 
Clients  

194 207 131 150 106 180 289 228 208 

 

Whilst we remain within the top 10 providers, our market share is only 3% and we 

have not necessary seen the increase in demand as our competitors.  

It has been purported that aggressive advertising may be one of the main 

contributing factors that has increased the number of Protected Trust Deeds and 

whilst there has been no evidence to suggest that this is the case, we would like to 

provide evidence based on our case load.  

Since 2016, there has been an increased number of individuals approaching us for 

advice in relation to Council Tax arrears.  

Year  2016 2017 2018 2019 

Number of TD signed  180 289 228 208 

Number of clients citing Council tax as a reason for 
entering a TD  

58 194 179 111 

Represented as a % 32% 68% 78% 53% 

 

Under the Council Tax (Administration and Enforcement)(Scotland) Regulations 

1992, local authorities can pass the recovery of debt to Sheriff Officers to pursue an 

arrestment of earnings. The effect of this is that 19% (above protected earnings) of 

an individual’s salary is deducted and paid directly to the Sheriff Officer. This 

provides a call to action with the debtor in seeking advice.  
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In 2017, we saw a spike in Trust Deed numbers. It is important to highlight that in 

2016/2017, the FCA undertook a thematic review of the debt management sector. 

This resulted in several Debt Management Companies having their licence revoked. 

The FCA concluded that of the 311 commercial firms offering Debt Management 

Plans, only 39 retained their licence to operate. This resulted in an increase demand 

for appropriate debt solutions to both the commercial and free sector.  

It is also important to highlight that in 2017/2018, the Council Tax freeze ended 

allowing Local Authorities to increase the rates charged (capped at 3%) and may 

explain the increase in clients seeking debt solutions during this period.  

Whilst there has been an increase in the number of adverts available, it is too 

simplistic to attribute this to the increase in Trust Deeds. We need to look at several 

factors that may be causing the increase in update such as Welfare Reform, Fuel 

Poverty, Council Tax and consumer borrowing at higher levels than the 2008 

recession 

Homeowner Risk  

We recognise that by entering a statutory debt relief solution, there is an increased 

risk to an individual’s home. The Protected Trust Deeds (Scotland) Regulations 2013 

mitigated this risk with the introduction of a Form 1B. 

This allows an individual’s equity to be established prior to entering into the solution 

meaning the Trustee is unable to revalue the equity or sell the property during the 

process unless (a) the individual decides to sell the property or (b) the individual 

breaches the agreement in respect of the heritable property.  

Since 2016, 905 clients have entered a Protected Trust Deed with our firm of which 

5% are homeowners.  

Year  2016 2017 2018 2019 

TD signed  180 289 228 208 

Number of Homeowners  9 8 15 21 

% of cases classed as Homeowners  5% 2% 6.5% 10% 

 

We can confirm that we have not evicted and sold any property of any Trust Deed 

client.  

Reasons for Failure 

There have been many statements made regarding the failure of Trust Deeds and 

what could be the contributing factor behind these failures.  

At the committee, it was suggested that the profession had been placing individuals 

into a Trust Deed with a self-interest profit motive.  It makes no commercial sense in 

placing people into a Trust Deed who cannot afford to maintain the payment.  In 

2018, 57% of clients that approached us for advice did not enter a statutory debt 

solution compared to 44% in 2017.  
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Our failure rate of Trust Deeds is low and is less than 11% of total cases signed 

since 2011.  

We have taken a sample size our cases and the main reason for failure can be split 

into two reasons 

1. Non-cooperation 

2. Change in Circumstances – additional debt 

It is important to note that when we discuss additional debt, it is mainly due to 

Council Tax arrears. It is not in the individual’s best interest to continue with a Trust 

Deed whilst having a 19% deduction from their salary. By failing the Trust Deed, that 

allows the individual to seek an alternative debt solution such as a sequestration and 

this provides them with the relief required on the additional debt. 

Fees and Outlays  

The level of fees permitted under a Trust Deed comprises of a fixed fee and a % of 

realisations. This was introduced by the Protected Trust Deed(s) Scotland 

Regulations 2013 although it provided no guidance on what the level of these fees 

should be. As you have heard, the level of fees and outlays have been determined 

by the larger creditor agencies.  

We recognise that most of the criticism aimed towards the fees of the professional 

has been towards the Category 1 and 2 disbursements. 

Whilst we cannot comment on the commerciality of other firms, we can confirm that 

as a practice we share some of the concerns. Presently, the only outlays we charge 

are:  

 Bordereau £20 

 Trust Deed advertising £40 

 AIB registration Fee £40 

 AIB Supervision £100 per annum per case 

 Valuation (if appropriate) £70 

 Total Postage (Average £17) 

The majority of these apart from postage are statutory fees that must be paid as a 

cost of the Trust Deed administration. 

Average Debt Level 

As you are aware, the Protected Trust Deeds (Scotland) Regulations 2013 

introduced the £5k debt level limit before a client could enter a Trust Deed.   

The average debt level per year is as follows as per submitted claims for our cases 

are:  

Case Signed  2016 2017 2018 2019 

Average Debt Level £19,573 £14,010 £13,645 £16,249 
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We would caution any attempt to make changes to the entry level of the Trust Deed 

without addressing the potential consequences in relation to sequestration whereby 

the entry debt level is £3,000.  

Average Dividend Rate 

Prior to legislative changes in 2013, the Trust Deed duration was 3 years increasing 

to 4 years from November 2013. Cases signed in 2015 are still in the process of 

being finalised and provide no meaningful results on dividends paid. 

The level of dividends paid to creditors has increased year on year. 

Case Signed  2011 2012 2013 2014 

Dividend rate  19.46p 21.55p 25.28p 25.42p 

Dividend Sums Paid  £695,553 £550,619 £430,539 £544,682 

 

Whilst there has been evidence presented to the committee regarding the decreased 

level of returns paid to creditors, we do not agree with this.  

Credit Unions  

76 cases (trust deeds and sequestrations) have a Credit Union listed as a creditor 

with a total indebtedness of £235,563 within our case load.  

28% of these cases have one of the largest Credit Unions listed as a creditor with an 

average debt level of £6684 owed to that particular Credit Union.  

Two of these cases with this Credit Union stand out: 

Case Study 1 

Single male aged 23 years old incurred a debt of £28,609 with a Credit Union with 

a net salary of £1,442 per month. Employed as a clerical assistant and lives with 

parents.  

Case Study 2  

Single male, 19 years old self disclosed gambler who was able to obtain £19,870 

loan from the Credit Union with a net salary of £1,425. Client employed as a 

Warehouse Operative and has a shared ownership property with a local Housing 

Association. 

The evidence provided from the client indicated he was able to obtain this 

borrowing over a four-week period with top-up loans of £5k each week from the 

Credit Union  

We recognise that as a community lender, the Credit Union profile of clients make it 

more vulnerable to risk however we support the argument that creditors should 

receive their fair share of risk and return.  

During the evidence stage, there was a recognition from the Credit Union there is a 

cost in providing the service. 
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The Trust Deed is a voluntary process between the debtor and their creditors that 

becomes legally binding after a 5-week period.  The Credit Union must recognise 

this and influence positive change within the sector. One step towards this would be 

outline their expectations in relation to the fees. Objecting to the Trust Deed based 

on Trustee’s fees without providing an alternative fee structure is unhelpful. 

Deceased Estates 

The evidence provided to the committee has not been answered appropriately in 

relation to what happens when a debtor passes away and is subject to complex 

legislation and case law.  

It is important to note that a Trustee in an insolvency process only has the same 

rights to what a debtor or their estate would be entitled too.  

The examples mentioned by committee members are extraordinary examples that 

rarely happen in practice.  

To clarify, most life insurance policies have a named beneficiary meaning that in the 

event of death, the funds bypass the Trustee and is paid to the named beneficiary on 

the policy. This is also true for pension funds where a named beneficiary has been 

nominated.  

From our experience, the issues surrounding life policies become problematic where 

both parties have entered the process or where the individual has benefited from an 

inheritance payment. The following case study highlights the technicalities that are 

presented.  

Case Study 3  

Mr and Mrs Smith both entered a Trust Deed. There is a joint life policy with both 

named as surviving beneficiaries. Mr Smith’s debt level is £18k, Mrs Smith’s debt 

level is £15k. The fees comprise of a fixed fee of £2500 plus 20% of realisations 

agreed by creditors. Both parties jointly owned property with £10k of equity each 

and there is a survivorship clause recorded in the land register.  

Mr Smith dies after 1 year and Mrs Smith’s estate is due to receive the 

inheritance. Funds received are £100k.  Under the legislative requirements, the 

inheritance is to be paid to the Trustee acting in relation to Mrs Smith’s Trust 

Deed.  

The Trustee agrees reasonable funeral costs can be settled from funds received. 

The Trustee settles the debt of Mrs Smith’s Trust Deed together with statutory 

interest of 8% of the £15,000. For the avoidance of doubt, the 8% is paid to the 

creditors not the Trustee. 

Whilst the Trustee fees have been agreed at 20% of realisations, we take the view 

that the intention of the legislation is not to create a windfall to the Trustee to the 

sum of £20,000. The Trustee fees are capped at full debt/cost recovery. As the 

debt is £15,000, our realisation fee would be in the sum of £3,000 (20% of debt 

level) together with the fixed fee of £2,500. 
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Mrs Smith’s Trust Deed is brough to an early closure. 

As previously mentioned, the property is subject to a survivorship clause meaning 

that if either party dies, their share of equity transferred to the surviving party. The 

rights of the mortgage provider are not affected.  The beneficiary of the property is 

burdened by the indebtedness of the deceased party with their liability being 

capped at the level of equity received. This is not an insolvency requirement – it 

stems from conveyancing legislation and would occur whether a Trust Deed was 

in existence or not.  

Whilst Mrs Smith was discharged, the survivorship issue presented another 

problem in so far that she was liable for the equity she inherited following the 

death of Mr Smith. After presenting the information to Mrs Smith and directing her 

to seek independent legal advice, it was established that Mrs Smith had a legal 

obligation to Mr Smith’s creditors in relation to the equity she benefited from. The 

equity was established at the start of the process as £10k. 

Mrs Smith paid £10k into Mr Smith’s Trust Deed estate. The legislation itself 

prevents the Trust Deed of Mr Smith to be brought to an early closure as the only 

way it can is if the debt is paid in full together with interest and fees of the Trustee 

being settled. This could not happen in this case and the Trustee has no option to 

remain in office till the end of 48 months. 

Mandatory Advice  

It has been suggested the individual must be directed to an Insolvency Practitioner 

before entering a Trust Deed from the voluntary sector. It has been suggested that 

the voluntary sector may administer Trust Deeds.  

We strongly disagree with both these suggestions.  

An Insolvency Practitioner must balance the interest of both the debtor and their 

creditors. The ethos of the money advisory services is to provide advice to their 

client being the debtor. This creates a clear conflict of interest.  

The insolvency profession is a highly specialised and an Insolvency Practitioner is 

only appointed after a strict examination process and regulated after they can 

demonstrate they have the experience to act in such matters. 


