
1 

TIED PUBS (SCOTLAND) BILL AT STAGE 2 
 
SCOTTISH LICENSED TRADE ASSOCIATION 
 
As a strong supporter of the Tied Pubs (Scotland) Bill, the Scottish Licensed Trade 
Association would like to voice our gratitude to the Scottish Parliament for voting 
overwhelmingly in favour of the Bill, accepting the need for legislation in this area, 
and in so doing agreeing both that the general principles of the bill should be 
supported and that legislation is now required to implement a fairer and more 
balanced relationship between tied pub landlords and tied pub tenants in Scotland. 
 
We are grateful that the Committee now intends to consider again the Tied Pubs Bill 
at Stage 2 in February, and trust that the key guiding principles and benefits of the 
legislation will be preserved intact throughout this process. 

As you will be aware, the Tied Pubs (Scotland) Bill incorporates three guiding 
regulatory principles:- 

 

(1) The principle of fair and lawful dealing by pub-owning businesses.  

(2) The principle that tied-pub tenants should not be worse off than free of tie 
tenants. 

(3) The principle of a fair share of risks and rewards between the parties. 

 
We would view the inclusion of these three guiding principles within the bill as being 
absolutely essential to the aims of the legislation and therefore trust the Committee 
would not support any proposed amendments which may be submitted that would in 
effect result in the „watering down‟ of these principles. 
 
We view a tenant‟s right to the Market Rent Only and Guest Beer provisions as 
integral benefits of the bill, and that as a key aim of the bill was to rebalance the 
financial position of tied pub tenants for the better, the financial benefits of such 
rights to tenants must be preserved.    

We also note that the bill was carefully designed to close the loopholes in 
comparable English legislation in order to ensure tied pub tenants in Scotland did not 
suffer the same fate as their English counterparts, in being largely thwarted from 
accessing the key benefits of their legislation, such as the market rent only option, 
through the use of trigger points and other artificial devices for limiting access and 
benefits. 

However, while noting the above key concerns, the SLTA is also committed to 
engaging constructively in the process of agreeing Tied Pubs (Scotland) Bill 
outcomes which are to the benefit of the licensed trade as a whole, and have 
therefore entered into negotiations with the SBPA to see if a compromise position 
can be reached which alleviates some concerns of pub companies but also protects 
the key provisions, spirit and intent of the Tied Pubs (Scotland) Bill.   

The SLTA is currently also engaged in discussions with both the Scottish 
Government and Neil Bibby MSP, to see if such a compromise package of 
amendments would be agreeable to them.   
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We would appreciate the opportunity to discuss these matters further with the 
Committee, as and when our discussions with other stakeholders are concluded, as 
it remains a possibility that we may be able to reach a negotiated outcome to the 
satisfaction of all parties.   
 
We must also note that even if it is not possible to reach such an outcome, we may 
wish to present some potential solutions to the committee that could resolve some of 
the more contentious elements of the bill, which we would intend to do in advance of 
your next meeting on this topic. 
 
Proposed Scottish Government amendments: 

During the Stage 1 debate the Minister indicated that the Scottish Government 
intends to make amendments in the following areas, please find below our 
comments:- 

 

 lengthening implementation and review timescales for the Scottish Pubs 
Code; the Minister deemed this “essential so that the process of 
implementing a code is transparent, fair and properly consulted on, 
particularly in the context of the Scottish Government and industry still 
dealing with COVID-19”; 

 
The SLTA is understanding of the government‟s position with relation to the strains 
put on government by the Covid-19 crisis, limited resources, and need for ongoing 
consultation.  However, the Association also notes that an extended implementation 
period creates significant risks to tenants and also opportunity for a variety of Code 
avoidance measures by the Pub Owning Businesses as unfortunately we have seen 
in England. 
 
The SLTA can support an extended implementation period, but only if interim 
protection measures are extended to tied pubs and publicans. 
 
The SLTA is currently engaged in discussions with the Scottish Government, Neil 
Bibby MSP, and the SBPA to see if a compromise package of amendments can be 
agreed that alleviates the concerns of all sides on this and other matters. 
 
 

 the removal of elements of retrospection; “so that past tenants cannot raise 
cases long after they have left the sector” 

 
In principle the SLTA has no objection to the removal of some elements of 
retrospection, particularly for historic cases where tenants have indeed “long left the 
sector”, however we would be concerned that some protection must be in place for 
existing tenants throughout the transition and implementation periods in order to 
avoid the potential for abuse and code avoidance.   
 
We would suggest a fair outcome is reachable here where some time limits are 
incorporated, but the guiding principles such as fair and lawful dealing, etc, apply to 
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any tenant‟s current and future relationship with their pubco as of the date of Royal 
Assent.    
 
The SLTA is currently engaged in discussions with the Scottish Government, Neil 
Bibby MSP, and the SBPA to see if a compromise package of amendments can be 
agreed that alleviates the concerns of all sides on this and other matters. 
 
 

 measures to ensure that levies on pub companies are proportionate. 
 
The SLTA can support this amendment. 
 
 
Committee request for comments and information: 

The SLTA also wishes to note the following in answer to the Committee‟s request for 
comments and commentary:- 

 

 thresholds: The Bill proposes that the Scottish Pubs Code will apply to all 
pub-owning businesses; in England and Wales the Pubs Code applies to 
pub-owning companies who have more than 500 pubs. The Committee 
heard differing views at Stage 1 on whether a threshold should be applied 
in Scotland (see pages 11-13 of the Stage 1 report); 

 
In principle the SLTA could be persuaded of a benefit to some thresholds being put 
in place which excludes the very smallest pub companies.   
 
However, we are also concerned that there is the potential for both abuse and 
unfairness if the number is set too high, with for example, Special Purpose Vehicles 
being set up to split existing estates of pubs and therefore negate the application of 
the Pubs Code.   
 
The SLTA is currently engaged in discussions with the Scottish Government, Neil 
Bibby MSP, and the SBPA to see if a compromise package of amendments can be 
agreed that alleviates the concerns of all sides on this and other matters. 
 
 

 court appeal process: Stage 1 evidence from the Scottish Courts and 
Tribunal Service noted problems with the appeal process; the member in 
charge indicated that this could be revisited during Stage 2 (page 17 of the 
Stage 1 report); 

 
The SLTA has no comment on this matter. 
 
 

 guest beer agreement: consideration of whether any restrictions should be 
placed on the guest beer agreement to help small local producers access 
the market (pages 23-24 of the Stage 1 report);  
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It is the position of the SLTA that publicans are best placed to know their pub, their 
customers, and their local market, so they should have the freedom to choose their 
range of products. 
 
The SLTA is currently engaged in discussions with the Scottish Government, Neil 
Bibby MSP, and the SBPA to see if a compromise package of amendments can be 
agreed that alleviates the concerns of all sides on this and other matters. 
 
 

 MRO option: there are differences between the MRO option in England and 
Wales and the proposals for Scotland; consideration of whether the 
changes proposed are proportionate and whether they will address the 
issues reported with the 2015 legislation (pages 20-22 of the Stage 1 
report). 
 

The SLTA believe the right to MRO at any time is vital for rebalancing the 
relationship between tied pub companies and tied pub tenants, ensuring a fair share 
of risk and reward, and ensuring that tied pub tenants are no worse off than free of 
tie tenants. 
 
It is a simple matter of fact that if most tenants are happy with their current tied 
arrangements and feel they represent good value, they will have no desire to change 
them and the pub companies will continue to do business just as they do today.  
 
If, however, most tenants are dissatisfied with the way the tied model works, and the 
MRO option gives them the right to leave it, Tied Pub Companies will be forced to 
become more responsive to the needs of their customers, to the benefit of Scottish 
pub tenants, Scottish producers, and Scottish consumers. 
 

With regards to the differences between English legislation and the proposed 
Scottish legislation, the SLTA recognises that the 2015 Act in England and Wales fell 
short of its aims to adequately protect tied pub tenants and allowed too many 
loopholes which were subsequently exploited by the Tied Pub Companies to 
maintain the status quo.   

Some of the loopholes identified by the SLTA include:- 

1. The implementation of so-called “retail agreements” or “management 

agreements” or “Just Add Talent agreements” in an effort to have the pub 

redesignated as not in a tied agreement. It is the position of the SLTA that this 

is primarily used as a Code Avoidance measure and we note that the Scottish 

legislation makes Code Avoidance unlawful.  We are also aware of examples 

where deeply concerning levels of abuse have been suffered by the self-

employed tenant/manager in such agreements which we understand may also 

have been shared with the Committee. 

2. The ending of tenancies or failure to renew leases, in order that the Pubco 

can avoid MRO trigger events. 
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3. Pubco‟s refusing to offer long term agreements in order to avoid MRO trigger 

events. 

4. Highly restrictive time windows for the triggering of MRO events, complicated 

and expensive legal processes for the tenant, and the ability of Pubco‟s to 

delay the process for many months or even years via various legal and 

technical means. 

The Scottish legislation closes those loopholes and we would urge the committee to 
resist any amendments which would re-insert such loopholes in Scotland. 
 
 
Matters which Committee Members would like to see highlighted: 

Please see responses as below:- 

 

 clarity on the exact income that tied pub tenants receive; 
 

Pub tenants own and operate their own businesses – as such they trade through 

their own legal entities and Tied Pub Companies simply do not have access to the 

financial accounts and tax returns of their entire tenanted estate - so they are unable 

to say with any certainty what the average income of their tenants is.  However, we 

note that despite having no way whatsoever to know the average income of tied pub 

tenants, Emma McClarkin of the BBPA confidently stated that on average tenants 

earn £38k per annum.   

We find this assertion quite remarkable. 

The SLTA would question the credibility of this response for the following reasons:- 

1) Independent research conducted by CAMRA and others indicates the typical 

pub tenant earns far less than £38K, with many/most earning below £20K. 

 
2) The SLTA has received responses from tied pub tenants in Scotland 

indicating that it is common for tenants to earn under £20k, and indeed, that 

many earn little or nothing from their tied pubs and that most are in such a 

precarious financial position that they are unable to save for a rainy day or 

make any material contribution to pension savings. 

We would be grateful if the Committee could press the BBPA for evidence of their 
statement on average tenant income as we strongly suspect the average £38k figure 
presented may be have been taken from the estimated rent model figures of what 
the projected income for the publicans could be, rather than the actual income 
achieved.    

Clarification on this should be sought by the committee with urgency and if it is the 
case that such data is being pulled from hypothetical scenarios in rent models, or 
from a small and unrepresentative sample of their more successful tenants, we 
would urge the committee to treat such assertions with extreme caution. 
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The SLTA has been contacted by a number of tenants and provided evidence of 
income and earnings well below the levels that the Pubco‟s and their trade bodies 
suggest are acceptable.   

We are happy to provide such evidence for authentication by civil servants under the 
condition of confidentiality as tenants have expressed a fear of retribution were their 
identities to be made known to the Pub Companies. 

 

 the level of investment put on hold due to the pandemic; 
 

Virtually all investment in the hospitality industry throughout the UK has been put on 
hold due to the pandemic.   

We are not aware of any material differences between Scotland and England, or 
between tied and free of tie businesses, in this regard. 

 

 support received by non-tied pub tenants from their landlords during the 
pandemic; 
 

Support for both tied and non-tied tenants has varied greatly, and as is often the 
case, there are examples of both very good and very bad behaviour by landlords of 
both tied and non-tied pubs. 

In our previous submissions we have noted that much of the so-called “support” 
offered by tied pub landlords was based almost entirely on the grants issued to 
publicans by the government, and designed to divert those grants to their landlord. 

It is also the case that many tied-pub tenants, despite repeated and inaccurate 
claims of the pubco‟s to the contrary, received either no or very little rent concession 
for most of last year, and ended up owing their landlords tens of thousands of 
pounds in rent arrears. 

In terms of standard commercial landlords, the SLTA is aware of some non-tied 
tenants receiving a 100% rent concession from their non-tied landlord, with nil rent 
payable, for the duration of the pandemic to date.    The SLTA is also aware of some 
non-tied landlords who have insisted upon 100% rent being paid (albeit in most 
cases deferred). 

Of course, the big difference here between tied and non-tied tenants is that in 
standard commercial leases the concept of a tenant giving a personal guarantee to 
their landlord is virtually non-existent – a 25% of annual rent deposit is taken instead 
- whereas in tied pubs tenants are forced to give a personal guarantee in almost 
every situation, as well as a 25% of annual rent deposit. 

Tied pub tenants are therefore, on average, significantly more vulnerable to financial 
losses in relation to their lease agreement than non-tied tenants with the very real 
prospect of personal bankruptcy or losing their house in the event of something 
going wrong. 
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 whether an MRO option is applicable in other sectors, and if so, what 
impact has it had; 
 

The SLTA is not aware of any other sector where business owners are obliged to 
pay a full commercial rent to their landlord, and also where their landlord has a 
monopoly on supplying the goods they can sell, and charge them between 50% and 
100% more for those goods than the same goods can be bought in the open market. 

The tied pubs model is uniquely exploitative, and so needs unique levels of 
intervention from government to rebalance the relationship. 

 

 reasons for the divergence of views of tied pub tenants on the need for the 
bill; 
 

The SLTA does not accept that there is a material divergence of views of tied pub 
tenants on the need for the bill.   We are aware that some pub tenants have been 
asked by their pubco to write in opposition to the bill, and no doubt may have felt 
pressured to do so.  We are also aware of some misinformation that has been 
communicated to some tied pub tenants that pub tenants would have to pay for the 
costs of the Adjudicator‟s office rather than pub companies. 

We have previously provided detailed case studies to the Committee regarding both 
the imbalance of the financial relationship between tenant and landlord, and also 
examples of egregious behaviour by tied pub landlords in Scotland.  

We have also offered to verify these to civil servants, where tenants have 
communicated with us under assurance of confidentiality as they fear reprisals from 
their pub company,  but were happy to verify such case studies to neutral parties 
under the assurance of confidentiality.   And as the Committee noted in its report… 

 
-  “an overwhelming majority of respondents to the Committee's survey 

supported this proposal and considered it important in improving the 
situation for tenants”  

 
…and also, 
 

- “94% of respondents to the Committee's survey thought the ability to 
request an MRO lease would improve the position of tenants”. 

 

Finally, the SLTA wishes to once again note that many Pub Companies claim that 
they offer high levels of support to their tenants, and that tenants see no need for 
change. 

The SLTA sincerely hopes this is true.  As if these Pubco‟s are correct, then they 
have absolutely nothing to fear from a comprehensive Scottish Pubs Code including 
a Market Rent Only option becoming widely available to Scottish Tied Pub Tenants, 
and they should rethink their opposition to this Bill.   
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If most tenants are happy with their current tied arrangements and feel they 
represent good value, they will have no desire to change them. If, however most 
tenants are dissatisfied with the way the tied model works, and the MRO option gives 
them the right to leave it, Pubco‟s will be forced to become more responsive to the 
needs of their customers, to the benefit of Scottish pub tenants, brewers, and 
consumers.  

The SLTA thanks the Committee for the opportunity to provide further information, 
and we suggest the final word should be given to tied pub tenants, as reported to 
us:- 

 

 “The rent they charge is obscene for the area that we are in. This 
factored in with every other bill I have to pay just makes making a living 
for myself impossible. I have to work another job in the day just to help 
support my family and I work evenings and weekends without a wage - 
this obviously left me not eligible for the help from the government 
through the self- employed furlough scheme.” 

 

 “I have had 5 BDM's so far, so one a year. This means absolutely no 
continuity and anything agreed by one of them is completely ignored by 
the new one.  The BDM's are there to help you develop your business 
apparently yet the only thing I've ever been given is lectures on not to 
buy outside of my tie.  This seems to be all they are interested in.” 

 

 “The tied agreement is completely unfair, forcing me to pay at least £40 
a keg above normal prices for every keg.  I am the only tied pub in the 
town so have to compete with free of tie business meaning that I must 
price match or have no customers.” 

 

 “I have pleaded with my Pubco for help in the form of a rent payment 
holiday or a time without high charges on kegs to allow me the chance 
to pay off some other debts, but no help ever comes.” 

 

 “My pub is busy, I run a really good premises but all I do is rent a 
building from them and I can't understand how or why they are allowed 
to crucify their tenants in this way.  All they are interested in is taking 
absolutely everything they can.” 

 

 “Having looked at the details of the bill I actually feel even more ripped 

off, our rent is well above market rental value AND we are paying around 

£40-50 per container of beer/cider more than independent wholesale 

prices.” 

 

 “We’ve had 3 BDM’s in 3 years.  We are now the third or fourth tenant 

trading our pub in four years. The previous two went bankrupt.  We had 

no investment from our Pubco, invested our own money to turn the pub 

around, and have increased sales to all-time highs. Our sales were over 

£1 million last year but I earned less than minimum wage on an hourly 

basis.  This can’t be right.” 


