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TIED PUBS (SCOTLAND) BILL AT STAGE 2 
 
SCOTTISH BEER & PUB ASSOCIATION (SBPA) 

 

Thank you for requesting further views from the Scottish Beer & Pub Association 
(SBPA) on the proposed Tied Pubs (Scotland) Bill.  

  

As you are aware, the SBPA, our pub-owning members and their tenants are 
extremely concerned about this proposal and the damaging impact it will have on 
their businesses, livelihoods and the wider Scottish economy. Since the Bill's 
passage at Stage 1, the hospitality sector is in a significantly increased state of peril, 
with the majority of Scotland’s pubs forced to close since then, with decreasing 
chances of being able to trade again in the near future. We would again question the 
logic of placing further restrictive, bureaucratic, onerous and costly policy 
interventions on our sector when support has never been more needed.  

  

This Bill is not backed by evidence, comes at the worst possible time for the sector 
and also risks contravening Scots law in its current form. We do not believe that the 
MSP sponsoring this Bill, or its proponents represent those that would be most 
impacted and have grave concerns about irreversible damage which would be done 
if passed. We understand that this proposal has been heavily lobbied on at Stage 1 
but it is important to note that this is an incredibly complex commercial model, which 
has endured and provided opportunities to generations of business owners. It is also 
emotive and can generate significant amount of noise, but those who shout the 
loudest shouldn’t be heard the most. MSPs must take into consideration the 
complexity and unprecedented nature of this market intervention and listen to the 
silent majority who are deeply troubled by this piece of legislation.  

  

We believe that there is no evidence to show that legislation is needed in Scotland 
and its introduction would be detrimental to our sector and the wider Scottish 
economy. This was also the conclusion of the independent study commissioned by 
the Scottish Government conducted by APS Scotland and published on 6 December 
2016:  

  

“The evidence collected did not suggest that any part of the pub sector in Scotland 
was unfairly disadvantaged in relation to another...”  

  

This study was commissioned following the introduction of legislation in England and 
Wales (which the Tied Pubs (Scotland) Bill largely seeks to emulate), to identify if 
any action was required in Scotland. It showed there was not. Indeed, to emphasize 
this point, the Scottish Government report articulates that:  

  

"Until the UKG indicated it would legislate on the issue, no robust representations 
had been made to Scottish Ministers by anyone operating in the tied pub sector in 
Scotland, including taking any disputes to established dispute resolution schemes 
(such as the Pubs Independent Rent Review Scheme (PIRRS) and Pubs 
Independent Conciliation and Arbitration Service (PICA))."  
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Furthermore, we are expressly concerned about the expedited process in which this 
proposal has so far been progressed. The initial Committee hearing provided very 
limited investigation of the proposal, with many of the businesses impacted not 
afforded the possibility of presenting oral evidence. This approach appears to have 
been replicated at Stage 2 of the Bill, with no evidence sessions being held despite 
both the Scottish Government and the Member in charge acknowledging that 
numerous amendments are needed. Furthermore, the Committee has requested 
additional information on aspects of the Bill in the form of this letter, which 
demonstrates the dearth of evidence available to support its progression.    

  

As such, we request that Stage 2 proceedings include an opportunity for 
businesses and those impacted by the legislation to set out their concerns in a 
formal evidence oral session of the Committee.   
  

We will of course be willing to work to the Committee's desired timetable, however 
the current approach to consideration of the Bill is woefully inadequate in our view 
considering the profound impact the legislation would have on the ability of our 
members to operate. We also request that concerns raised by the Law and 
Delegated Powers committee and the Equality and Human Rights Committee are 
adequately addressed ahead of Stage 3. We believe that there must be a 
thorough impact assessment showing that this Bill will not lead to further pub 
closures.  

  

Addressing your specific questions:  

  

Lengthening implementation and review timescales for the Scottish Pubs 

Code; the Minister deemed this “essential so that the process of implementing 

a code is transparent, fair and properly consulted on, particularly in the 

context of the Scottish Government and industry still dealing with COVID-19”  

  

We agree with the Minister that the time allotted to the creation and implementation 
of a Scottish Pubs Code in this proposal is unworkable and should be extended 
significantly. The coronavirus pandemic has been devastating to the hospitality 
sector and it will be a long road back to profitability and the crucial recovery period 
expected to last for a prolonged period of time. Since December 2019, it is estimated 
that 4% of Scotland’s pubs have already closed down and many more are facing 
significant difficulties and are expected to close. This comes on top of over 20% of 
pubs closing since 2008, with some areas seeing as much as a 40% decline. The 
vast majority of the closures in this period occurred in the Independent Free Trade.  

  

The Bill, as proposed, severely undermines this recovery and would require the 
Government to design a code of practice with no clear understanding of how the 
sector will look upon its implementation. As members of the Committee will be 
aware, the current proposal would, at most, cover around 750 pubs in Scotland. It is 
impossible to say at this point during the crisis how many of these businesses would 
remain within the definitions of the Bill at such a time it would become applicable. 
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Thus, an extension to the period for designing the code is necessary to ensure it 
would be fit and proper.  

  

In addition, given the lack of evidence for the proposal, the significant divergence of 
views from pub tenants, and the truncated nature of the legislative process, the Bill 
should be amended to give the Scottish Government the ability to introduce a code 
of practice, but not compel it to do so within an arbitrary time period. This would 
allow the industry time to recover from the pandemic, allow further scrutiny of the 
evidence, and allow a code to be designed to reflect the realities of the Scottish pubs 
market. The Scottish Government could then undertake the necessary evidence 
gathering processes to ensure that the code would be needed, equitable and not to 
the detriment of Scottish pubs.  

  

The removal of elements of retrospection; “so that past tenants cannot raise 

cases long after they have left the sector”  

  

The current elements of retrospection contained within the Bill are unworkable and it 
is difficult to understand how they could be made to work within Scots’ law.  

  

Measures to ensure that levies on pub companies are proportionate  

  

We strongly agree that any levy must be limited. As highlighted in our previous 
submissions to the Committee, we believe that the cost estimates included within the 
Financial Memorandum drastically underestimate the financial assets needed to set-
up and run a Pubs Code and Adjudicator.  

  

Without a limit specified within legislation, MSPs risk creating something which would 
make the Tied-partnership model financially unworkable, removing a low-cost entry 
into the market and depriving future generations the ability to own and run their own 
business. This is covered in detail in our previous submission (Question 9).  

  

Since the introduction of the Pubs Code in England and Wales, costs have increased 
substantially to £330 per pub. This is shared across 10,000 pubs which are covered 
by the legislation in England Wales, whereas the same burden would be shared by a 
maximum of 750 in Scotland, equating to £4,400 per pub. This level of financial 
burden would not be accepted by operators or pub-owning businesses, and is 
difficult to see how this can be resolved.  

  

It must also be noted, that the excessive set-up costs will need to be met from 
Scottish Government budgets at a time when all funds are desperately needed to 
support vital services and the economy. Any funds which the Scottish Government 
are prepared to support the sector with should be given straight to operators, not 
used to burden them and provide pub-owning businesses with further costs and red 
tape.   
  

https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/EEFW-S5-20-TP-28-Scottish_Beer_Pub_Assoc.pdf
https://www.parliament.scot/S5_EconomyJobsFairWork/Inquiries/EEFW-S5-20-TP-28-Scottish_Beer_Pub_Assoc.pdf
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Thresholds: the Bill proposes that the Scottish Pubs Code will apply to all pub-

owning businesses; in England and Wales the Pubs Code applies to pub-

owning companies who have more than 500 pubs. The Committee heard 

differing views at Stage 1 on whether a threshold should be applied in 

Scotland (see pages 11-13 of the Stage 1 report)  

  

The SBPA represents a range of pub-owning companies of varying sizes so it would 
be inappropriate for us to comment on this. There is also insufficient evidence to 
justify the imposition of this Bill on larger and smaller pub companies operating in 
Scotland currently or indeed to determine appropriate thresholds. The burden and 
impact of the legislation and requirements of a Statutory Pubs Code on companies of 
different sizes should be properly analysed and assessed before any such decision 
is taken.  

  

Court appeal process: Stage 1 evidence from the Scottish Courts and Tribunal 

Service noted problems with the appeal process; the member in charge 

indicated that this could be revisited during Stage 2 (page 17 of the Stage 1 

report)  

  

The evidence highlighted by the Scottish Courts and Tribunal Service is another 
example of the legislation being unworkable and of the inaccuracy of the Financial 
Memorandum accompanying the Bill.  

  

As a result of this, we are requesting a renewed Financial Memorandum being 
completed which properly accounts for the costs involved. We believe this 
should be completed before the Bill proceeds to Stage 3.  
  

Guest beer agreement: consideration of whether any restrictions should be 

placed on the guest beer agreement to help small local producers access the 

market (pages 23-24 of the Stage 1 report)  

  

We believe the proposal as drafted is ill-thought out and, whilst we believe it is 
intended to deliver greater choice and provide a route to market to help small 
producers, it does not deliver this. The economic realities are that the vast majority of 
pubs would opt to maximise revenue when making this choice which is unlikely to 
help the smallest producers. This is a regressive step when you consider that there 
is already a working-system to encourage local products into pubs through the SIBA 
Beerflex scheme in addition to bespoke arrangements between pub tenants and 
their pub-owning company. Indeed, we do not believe there is evidence that there is 
greater choice in independent pubs compared to tenanted/leased pubs.   

  

Thus, the legislation as currently drafted would be to the detriment of local Scottish 
producers, closing a route to market which is currently open to them. However, it 
should also be noted that any limitations on the guest beer provision (style of beer, 
locality or size of brewery) could be incompatible with competition law. As such, we 
believe that this should be entirely removed from the Bill.  
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MRO option: there are differences between the MRO option in England and 

Wales and the proposals for Scotland; consideration of whether the changes 

proposed are proportionate and whether they will address the issues reported 

with the 2015 legislation (pages 20-22 of the Stage 1 report)  

  

The SBPA believe that the MRO option element of the Bill should be removed. It’s 
inclusion significantly risks the continuation of the tied-partnership model in Scotland, 
and at the very least, see investment in tied-pubs reduced to levels which would be 
detrimental to all parties in any agreement, local communities and the wider Scottish 
economy.  

  

This is primarily due to the uncertainty over whether or not any investment will be 
able to be recouped by the pub-owning company before a tenant chose to seek an 
MRO agreement. The nature of our industry means that regular investments into 
sites to modernise, keep up with regulations and to remain competitive and meet the 
needs of today's consumer in an increasingly crowded market are critical. The tied-
partnership model gives pub-owning businesses the ability to invest significant sums 
of money as the length of agreements means they can have confidence in being 
able to recover their injection of capital and jointly benefit from this investment 
through increased trade.  

  

The inclusion of an MRO-option is likely to encourage pub companies to either exit 
the Scottish market or remove the offer of tied-partnerships by installing a manager, 
selling the premise or coming to another arrangement outside the scope of the Bill 
and subsequent code.  

  

As highlighted above, before the Bill proceeds, it is important that questions around 
the legality of the current scope of the Bill are properly scrutinised and for example, it 
would represent an intrusion into private contracts, leaving open the possibility of 
subsequent legal challenge.  

  

It must also be noted that this proposal goes significantly beyond the MRO-option 
which is in place in England and Wales, despite little qualitative evidence of any 
significant problem. Any inclusion of MRO must include significant waivers to protect 
investment. Without it, Scottish pubs would be at a significant disadvantage to pubs 
elsewhere in the UK and completely reverse the increase in investment in Scottish 
pubs in recent years. Analysis of SBPA members shows that investment in their 
Scottish estates as a proportion of UK-wide spend had doubled since the code was 
introduced in England and Wales. Not withstanding an investment waiver, the ability 
to unilaterally break a commercial agreement at any point in its agreed lifecycle (e.g. 
day 2), when entered into willingly by two parties and having taken professional 
advice, cannot be an acceptable business practice or an acceptable precedent to set 
in our view. This does not happen in England and Wales and some metrics must be 
put in place to avoid this.  
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Clarity on the exact income that tied pub tenants receive  

The estimated average income for Scotland’s tied tenants is £44,240. This is based 
on data provided by five companies who account for 67% of tied pubs in Scotland 
and covers all new agreements from 2019, with a sample size of 128. This also 
showed that 96% of tenants earned above £18,200.  

The figure provided by CAMRA and highlighted by the SLTA in their evidence is 
based on a telephone survey of a small number of pubs over seven years ago 
(2013). Our pub-owning company members do not recognise the figures CAMRA 
has provided and have stated that it would be simply untenable for tenants to 
operate on this level of average income. Tied rents are essentially a negotiated and 
agreed share of the net profits that a reasonably efficient operator would be 
expected to achieve based on the pubs trading potential and after factoring in food 
and drink margins and expected operating costs and overheads. The tenants 
business plan will be an important element of this. Tied tenants will also uniquely 
benefit from significant other business and financial support (see below on SCORFA 
benefits)  

It should also be noted that any income figures could be significantly distorted if they 
were to include operators of multiple pubs. In that instance, a tenant may take on 
several premises and hire managers to run the day-to-day operations. In such 
circumstances, the income earned by the tenant per pub would be significantly less 
than if they were running the pub directly themselves. This would of course be 
counteracted by drawing income from across several outlets.  

Furthermore, it is important to recognise that individual business decisions taken by 
the operators will impact their bottom line. As has been highlighted, trading 
conditions and tight margins will also impact some business viability regardless of 
the operating model.  

Reasons for the divergence of views of tied pub tenants on the need for the 

Bill  

  

We accept that this is a highly emotive issue and has polarised opinion, particularly 
amongst previous tenants and current operators. We understand that operators 
whose previous arrangements have not lived up to expectation might wish to blame 
their business partner (the pub-owning company), but we don’t accept that this is 
down to the tied-partnership model.  Many of the licensees are opposed to the Bill 
are forward looking and see the long-term benefits of the model, recognising the role 
of their Business Development Manager (BDM), and all the special commercial or 
financials advantages (SCORFA) benefits that sit alongside.  

  

SCORFA benefits are an integral part of the tied partnership model. It provides the 
support and tools to help the tenant in running their business successfully, as the 
pub-owning companies also loses out if the tenant fails. These benefits, which are 
not available to those in the independent free trade, include a range of business 
support, assistance with legal compliance, training, property support, discounted 
services [full list in Annex 1].  
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As highlighted in the Scottish Government 2016 report, many tied operators 
undervalued the financial value of SCORFA benefits or chose not to utilise them. 
These valuation of these is estimated to equate to £18,636 per pub. This was 
confirmed by IFT operators who estimated the support to be valued provided to tied-
tenants at a similar amount (£17,885). However, tied tenants significantly 
undervalued these benefits by over 75% (£14,067).  

  

Simultaneously, it is unfortunately true that not all business ventures end in success, 
and despite the best efforts of both pub-owning companies and tenants, the pub has 
had to close. Even before the pandemic, pubs of all types in Scotland have faced 
tough trading conditions. This is illustrated by the fact that over 20% of pubs have 
closed down in the last decade, the vast majority in the independent free trade.. This 
is due to a number of reasons, from changing consumer habits and increased 
competition, particularly from the casual dining sector; the disproportionate tax 
burden paid by the sector in the form of an increased VAT, business rates based on 
turnover, astronomical rates of alcohol duty; and numerous well intentioned, but 
costly policy decisions (ban on happy hours, increases to minimum wage, pension 
autoenrollment, changes to the drink-drive limit). A further 4% (161 pubs) closed in 
2020 with many more in serious difficulty and expected to close due to the current 
pandemic.  

  

It is understandable, that with such tough trading conditions and tight margins, that 
there can be disagreements amongst tenant and the pub-owning business. The 
voluntarily Scottish Pubs Code contains access to a low-cost arbitration system for 
tenants which do believe that their pub-owning business has acted unfairly, however 
only one complaint has been made against it since its creation in 2016.   

  

Across all qualitative studies, there is no evidence to show that the model is the 
problem and many current operators are staunchly opposed to the legislation due to 
the threat to their successful businesses. Speaking ahead of the Stage 1 debate, 
one operator who runs 8 pubs said:  

  

“As a tenant under the tied model, I can speak personally of its success and 
jointpartnership model, which sees a sharing of the rewards and 
responsibilities.  
  

“During the pandemic, my pub company has provided constant advice, 
support, reimbursement for unusable stock and have also written off rent, 
which without would have forced us to close our doors for good.  
  

“The news that this proposal is even being considered in light of the pandemic 
makes you want to cry. Hospitality businesses are begging for meaningful 
economic support that could save their livelihoods and jobs of their staff, and 
politicians are wasting time discussing technical rules which impacts a tiny 
minority of pubs.   
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Many other current operators have submitted responses to the Committee and 
even more wrote to their MSPs ahead of the Stage 1 vote, pleading with them not to 
endanger their businesses and the tied-partnership model. It should also be noted 
that a significant proportion of current operators of Scotland’s 750 tied pubs wrote to 
oppose the progression of the legislation, whilst many of those which supported the 
Bill are no longer tied tenants.  

  

The level of investment put on hold due to the pandemic  

  

In our previous evidence, we set-out how £10 million of investment planned for the 
Scottish pub sector had been ‘paused’ when this Bill was formally introduced by Neil 
Bibby MSP on 3 February 2020. This figure of £10 million was identified by surveying 
the SBPA’s pub-owning members immediately following the news that this Bill would 
proceed. The results showed that whilst around £15 million is invested in Scottish 
pubs annually, pub-owning companies identified in excess of £10 million worth of 
investment which was suspended immediately on the announcement that the Bill 
would be formally introduced. These covered investment projects in pubs across 
Scotland (primarily in the form of refits, refurbishments and major upgrades), which 
had been progressed to varying degrees. This included: Admiral Taverns; Belhaven; 
Hawthorn Leisure; Punch Taverns; Star Pubs & Bars.  

  

It is important to note that this survey of SBPA members, the investment projects 
identified, were in-plan in a pre-Covid-19 environment. As members are aware, the 
pandemic has since had a major impact on the pub sector, disproportionate to other 
industries, with forced closure in place for the majority of time since the introduction 
of the Bill last February.   

  

Support received by non-tied pub tenants from their landlords during the 

pandemic  

  

From the start of the pandemic and following the necessary closure of hospitality 
businesses, pub-owning companies have provided unrivalled support in ensuring 
their tenants survive these extremely challenging times for our sector. This is due to 
partnership element of the model, which means that it’s always in the interest of the 
pub-owning business to have a tenant running a successful pub. If the business fails, 
the pub company loses an income stream and likely the significant investment they 
placed into the venue and also the operator.  

  

This explains why pub-owning companies have provided help to their tenants above 
and beyond what could be found in any comparable sectors or industries. This 
support to tenants has included providing advice on how to close and then reopen 
premises, offering guidance on applying for government support packages, 
economic assistance through major rent concessions, support with the disposal of 
wasted products (an estimated 7 million pints had to be destroyed in Scotland) and 
through the provision of equipment to make pubs Covidcompliant, such as signage, 
PPE and hand sanitiser stations to help keep customers safe.  
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In addition, Pub-owning businesses have provided tangible, hard economic support 
in the form of the complete cancellation of rent to significant discounts, combined 
with deferrals of payment until pubs are trading again. In contrast, whilst some 
commercial landlords may have offered similar in terms of rent concessions, the vast 
majority only stretched as far as short mortgage holiday or deferrals until a later date 
– putting non-Tied pubs at a significant disadvantage in the forthcoming recovery 
period.  

  

Commercial landlords would also not have been in a position to provide the same 
range of benefits specific to the pub sector, including the SCORFA benefits (Annex 
1).  

  

Whether an MRO option is applicable in other sectors, and if so, what impact 

has it had  

  

We are unaware of any other sector which includes an MRO-option or an equivalent 
provision that effectively allows one party to unilaterally break their contract at any 
time. This is a significant intervention into the market which is entirely unjustified and 
raises legal questions, particularly with regard to the peaceful enjoyment of property. 
This must be addressed ahead of any passage of the Bill.  

  

--  

  

We are grateful for the opportunity to outline our concerns with the Bill and would 
urge the Committee to use its powers to hold further oral evidence sessions to 
ensure that this Bill is not simply railroaded through the Scottish Parliament.  

We are also currently in the process of quantifying further data on the impact of the 
legislation. We will write to the committee as soon as this is finalised, which will be 
ahead of the committees consideration at Stage 2.  

Yours sincerely,  

  

  
Senior Policy Manager  

Scottish Beer & Pub Association  

  
  

    

Annex 1  

  

Special Commercial or Financials Advantages (SCORFA) Benefits  
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1. Business Help  

• Difference between the rent we pay the owner of the property & what we 

charge our tenants  

• Demographic analysis of market  

• Access to financial loans at relatively low cost / interest free  

• Holding of the Tenants inventory  

• Payment days can be amended to assist cash flow  

• Seasonal rents  

• Services of a dedicated BDM / RM  

• Free Accountant provided by brewery  

• Free Stock taker provided by brewery  

• Provision of free stock for business development or cash flow assistance  

• Business support - business recovery, rent steps and no Upward Only Rent 

Review  

2. Legal and compliance  

• Health and Safety manual employment support service  

• Licensing support service  

• Legal / Compliance  

• Lease assignment services  

• Compliance advice and support  

3. Property  

• Property insurance  

• Architect / Surveyor services/Planning Liaison  

• Development investment  

• Maintenance Cap Ex (Sewage systems, wiring, plumbing, etc.)  

• Repairs carried out - average spend per annum  

• Cellar cooling provision and maintenance  

• Boiler certification / gas checks  

• Electrical Test & Report  

• Fire risk assessment  

• Fire compliance works  

• Sewage treatment plants  

• PAT testing  

• Signage and external appearance packages (Ex Dec)  

• Rate reviews & challenges carried out by property consultants  

• Asbestos Testing  

• Cask Marque accreditation - funded or part funded  

• BII Membership  

• Publicans Morning Advertiser subscription  

• FLVA membership  

4. Memberships and Subscriptions 5. Marketing and PR  

• Marketing Advice and investment  

• Marketing tool box / support kit  

• PR Advice and support  

• Provision of a microsite to advertise your pub on the company website  

• Purchase of domain name for the pub and ongoing site registration  
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• Access to a website provider at preferential rates  

• Online accommodation booking facility / Table reservation systems provided  

• Promotional materials advising on maximising profit from events  

• Free / subsidised Wi-Fi  

• Free / subsidised Sky TV  

• Pub awards - internal and external  

6. Products and Product Support  

• Discount offered in tied products against wholesale trade prices  

• Cellar and beer raising equipment  

• Line cleaning fluid / services  

• Flow meters / Dedicated Regional Dispense Manager to advise on best cellar 

practice  

• gaming support  

• logistics support  

• Access to local craft beers through SIBA direct delivery service  

• Everyday low pricing on a range of packaged beer and cider / Monthly 

featured cask ale  

7. Consultancy / Business Services  

• Food consultancy services (online, consultants, suppliers)  

• Services of a wine development manager and online menu production.  

• Buying Group membership fees  

• Reduced rates offered by suppliers to licensee members  

• Benefit from centralised energy advice and consultancy  

• Banking / Chip & PIN / EPOS deals  

• Mystery visits - free/subsidised  

• Gaming management/advice  

• Introduction and referral scheme  

8. Training  

• Initial training on taking a pub  

• Ongoing training courses for licensees and their staff  

• Cellar training  

• Retailer staff recruitment  

• Roadshows  

9. Other unquantifiable benefits  

• Ease of Surrender  

• Rent to reflect material change of circumstance  

• Part of family brewery brand  

• Flex of SP&B Machine Share from 50% to 10% to relieve distress  

• Free of Tie on certain products  

• Access to low cost dispute resolution / rent arbitration (PIRRS, PICAS)  
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