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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

PROTECTED TRUST DEEDS INQUIRY 

SUBMISSION FROM: Capital Credit Union 

1. What is your experience of Protected Trust Deeds (PTDs)? 

Over the past 2 years particularly, there was a significant increase in the number of 
creditors not being advised that someone has signed a PTD.  This was particularly 
prevalent for credit unions.   Evidence can be provided.  Not being notified in the 
prescribed time from the Trustee, that a debtor has entered into a Trust Deed, has 
caused considerable detriment to a number of credit unions.  

The Protected Trust Deeds (Scotland) Regulations 2013, section 11.3 states:   

The trustee must notify the debtor and every creditor known to the trustee 
of the registration of the trust deed in the register of insolvencies or the 
refusal by the Accountant to so register the trust deed by no later than 7 
days after receipt of the notification of the same by the Accountant. 

In our experience, in many cases, we have not received notification within the 
prescribed 7 days. 

Common Financial Tool (CFT) – There are failings in the use of the Common 
Financial Tool and expenditure is often over estimated.  Regularly too, many of the 
expenses listed in the CFT do not show on the debtor’s bank statements.  Where 
the household includes a couple, household expenses are not halved when 
calculating an individual debtor’s monthly expenditure. In one case, the Trustee 
included the partner’s monthly HP payment towards the partner’s car on the basis 
that the debtor required to use the car to travel to work. Another example is of a 
debtor residing with their parents now assumed to be paying towards rent, council 
tax, utility and other household expenditure where the debtor previously did not pay 
towards these expenses. The CFT is now used by Trustees to prevent people from 
paying their creditors as Trustees are using the CFT as a means of over estimating 
debtors’ expenditure. 

If lenders were to use the CFT when assessing an individual credit application, then 
the majority of applicants would be declined, and those with fewer financial choices 
would cease to have access to affordable credit, through a credit union.  There is a 
serious anomaly between the information on a CFT and loan applications.  

In more and more cases we are seeing situations where the debtor, who has 
entered into a PTD, would have been more suited to a DAS.  

A Protected Trust Deed is supposed to be for the benefit of creditors; however, the 
main beneficiary is the Trustee given the amount of expenses IPs are claiming with 
minimal residual funds available to creditors.  This is still the case despite fees being 
fixed.   Other ‘de facto’ fees are being introduced or increased to make up shortfalls 
from previously charged high fees e.g. fees for software.  
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2.  What are the benefits of PTDs? 
 

If used properly, and in the right circumstances for a borrower that is so financially 
constrained that a PTD is the only option, there are many benefits to the borrower:  
See below. 

 No contact from creditors you owe money to - the creditors you owe money to 
can no longer make contact with the debtor instead they have to deal with the 
Trustee 

 Creditors are unable to enforce any action - Creditors can no longer take any 
action against the debtor such as arresting their bank account, wages arrestment, 
or in some cases applying for their bankruptcy. 

 Employment and public office - you are not barred from certain types of 
employment or public office as you would be if you were made bankrupt. 

 Borrowing money – you are not legally prevented from borrowing money like a 
mortgage or a credit card, although this will likely be difficult. 

 Debts cleared – PTDs usually come to an end after 4 years or after the debtor 
has made all their agreed contributions.  Most of the debtor’s debts will be wiped 
out and the debtor will not have to pay them back 

 Heritable Property - A debtor can request their home is excluded from the trust 
deed, should the secured lender agree. If creditors do not object to the protection 
of the trust deed, the debtor will keep control of the equity in their home. The rest 
of the debtor’s assets pass to the trustee as normal, including any new assets 
acquired during the term of the trust deed 

The value of PTDs, as a solution, in some cases is not in dispute, what is in 
dispute is the excessive, and misleading advertising of PTDs, lack of information 
on the implications of a PTD, and the excessive outlays being charged resulting in 
poor returns to creditors. We believe that there are general poor behaviours 
demonstrated by some larger insolvency firms in particular. 

 

3.  What downside is there to PTDs? 

 Credit rating – Can affect the debtor’s credit rating for 6 years from the date the 
trust deed begins 

 Asset realisation – any assets the debtor owns may have to be sold if they 
have any value, or a third party can buy these assets on your behalf at an 
amount agreed by the Trustee. 

 Unable to be a company director – Cannot be a director of a limited company 
unless the terms of the trust deed allow it.  

 Self-employment – The Debtor may not be able to carry on running their own 
business. The trustee may arrange for someone else to run the business or they 
might sell the business if there is any value to it 

 New assets, Fund- If the debtor receives any inheritance or assets within 4 
years of the start of their trust deed, these can be claimed by the trustee. This 
also includes any PPI compensation, lottery winnings etc. 
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 Co-operation – If the debtor does not cooperate with the trustee, the Trustee 
can apply to make the debtor bankrupt. 

 Trustees – The majority of contributions made by the debtor goes towards 
paying the Trustees fees, expenses and also fees payable to the Accountant in 
Bankruptcy. 

 Creditors – Although a dividend at the commencement of the Trust Deed is 
offered to creditors, it is unlikely that creditors will receive much of a dividend as 
the majority of the funds ingathered are used towards the Trustee’s fees and 
outlays. Often the debtor truly believes that creditors are receiving a substantially 
higher percentage of the realised funds. 

4. Are there issues with the way PTDs are marketed and promoted to debtors? 
What are they? 

There are significant issues with how some IPs are promoting Trust Deeds and which is 
causing consumer detriment on a number of levels.   We are seeing evidence of IPs 
advertising incentives and competitions to sign a Trust Deed. 
 
Citizens Advice Scotland state: ‘If you have enough disposable income to be able to 
pay off your debts in full in less than 4 years, then you will not be able to set up a 
protected trust deed. A Debt Payment Programme under the Debt Arrangement 
Scheme may be a more suitable option in this situation.’  This is misleading. This could 
be interpreted that you are unable to apply for a DAS if you cannot pay within 4 years, 
however a DAS can last for longer and in some cases may be more suitable for the 
debtor in clearing their debts. 
 
Debtors are not advised that apart from the Trustee’s fixed fee of £2,500 there are also 
other costs involved. Debtors are not advised that after they have made all their agreed 
contributions and receive their discharge (being Form 5) that the Trustee still remains in 
office until all assets have been realised and this may lead to a further 2 years. 

Advertising a competition to have your debts wiped out is misleading.  Carrington Dean 
advertise to write off your debts through a competition, although their adverts do not 
state you have to enter a debt arrangement programme. However, you still must 
register your details for the competition and an advisor will then contact you.  This 
conversation then leads to the amount of debts the person has and the advantages of 
signing a Trust Deed. 

 

5.  Are there incentives for providers to offer PTDs – and, if so, are these 
appropriate? 

 
Trustees are able to earn a higher level of income through the charging of expenses 
over and above a fixed fee in respect of PTDs, significantly greater than the income 
they would earn through offering DAS to debtors. 
 
The misuse of the Common Financial Tool by providers results in more individuals 
being offered a PTD. It is recommended that a review of the CFT is required also.  
 
 

https://www.citizensadvice.org.uk/scotland/debt-and-money/help-with-debt/what-options-are-there-for-dealing-with-debt/the-debt-arrangement-scheme-in-scotland/
https://www.citizensadvice.org.uk/scotland/debt-and-money/help-with-debt/what-options-are-there-for-dealing-with-debt/the-debt-arrangement-scheme-in-scotland/
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6. Please provide any further comments you wish to provide on PTDs.  
 

Trustee expenses needs to be regulated.  Since the introduction of fixed fees there has 
been an increase in expenses charged by Trustees, such as monthly Management 
Fees, Licence Fees, Storage costs, Software costs, with neither an explanation as to 
how these costs are calculated nor copy invoices supplied to prove that the amounts 
have been necessarily incurred by the Trustee. 
 
The Accountant in Bankruptcy has also increased their fees over the years with regards 
to PTDs.  Previously there was no charge to set up a PTD now the charge is up to 
nearly £500 per case. 
 
Since the charging of fees in respect of PTDs, this has provided enough funds for the 
AIB to become self-sufficient. It appears that the introduction of changes to the 
regulation and promotion of PTDs has resulted in a huge increase in debtor funds being 
spent on fees and regulation rather than on dividends to creditors. 
 
Capital Credit Union urges the Scottish Government to take the issue of the mis-selling 
of PTDs very seriously.  It is only a matter of time, in our opinion, before a credit union 
fails as a result of losses incurred due to the poor behaviours of a small number of large 
insolvency practitioners.    
 
The current regulations and regulatory framework are not working. The Insolvency 
Service and Registered Professional Bodies are not managing this poor behaviour at all 
and there will ultimately be consumer detriment if the issues identified in this response 
are not dealt with.  
 
Credit Unions are at the forefront of helping people with fewer financial choices.  The 
Scottish Government has continually supported the growth of credit unions, but without 
intervention in this issue, credit unions will find it increasingly difficult to serve people 
with fewer financial choices as their income will be so badly impaired as to not be able 
to invest in people who are financially excluded.  
 
We urge the Scottish Government to stop this bad behaviour, to change the rules 
around PTDs to stop IPs fabricating costs and expenditure by debtors which cannot be 
proven, and to consider credit unions as a preferred creditor given that we are not using 
shareholder funds but use members’ savings to lend to other members.  
 
Attached to this response are examples of when we believe there was either poor 
practice or that a PTD was not the best option 
 
End.   
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APPENDIX 1 
 

Examples of Trust Deeds : 
 
Case Study 1  - signed a TD dated 31.10.18, failed 17.12.18.  TD  was then re 
submitted and protected on 13.02.2019, claims had also increased. 
Contacted AIB and asked a member of staff to explain why this TD was then protected 
when it had previously failed, was unable to answer and was advised if I had a  
complaint to put it in writing. 
 
Case Study  2– signed a TD dated 05.12.18, failed 06.02.19.  TD was then re 
submitted and protected on 09.05.19. 
Same note as above. 
 
Case Study 3– signed 1/8/19, protected 17/9/19 
claims £6624.57 – TD fees £4626, debtor’s income is mainly based on benefits apart 
from £130 from Child Support. 
Would be more beneficial for debtor if she sequestrated herself. 
 
Case Study  4– signed 12/3/19, protected 24/4/19 
Contributions £192x48=£9,216, Creditors noted £11,834 
Fees/outlays £5,253. 
Debtor could have paid creditors in full if signed a DAS for 60 months 
 
Case Study 5 – signed 14/8/19 protected 27/9/19 
Contributions £100x48-£4800, Creditors noted £6038.70 
Fees/outlays £4,216.05 
CFT-noted partner’s allowance of £82pm. If debtor paid an extra £26pm creditors could 
have been paid in full if signed a DAS 
 
Case Study  6– signed 07/06/19 Protected 25/07/19 
Contributions £145x48=£6960, creditors noted £10,021.10 
Fees/outlays £5,816.04 
Debtors take home pay was £200 short than payslips we have on file if this amount was 
included debtor could have made contributions of £208.78 for 48 months and creditors 
could have been paid in full if signed a DAS. 
Partner also resides at  property but only included half his pay. 
 
Case Study  7– signed 13.01.19 Protected 15/4/19 
Debtor is unemployed and 3rd party making contributions on her behalf. 
Contributions £177x48=£8544, creditors noted £24,233.18 
Fees/outlays £5,956.96 
Form 2a also notes partner income and all expenses including partners TD contribution 
of £275 
If debtor is unemployed why is she signing a TD 
 
Case Study 8 – signed 15.01.19 Protected 18.03.19 
Contributions £227x48=£10,896, creditors noted £17,702 
Fees/Outlays £6,762.66 
Trustee has included essential expenditure of £778 which includes rent, CT, Gas,Elec, 
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and TV Licence.  As the debtor apparently lives at home she would not be liable for all 
these essential expenses. 
The debtor apparently resides with her parents and the CFS estimates an approved 
amount of £888 for a single person living at home with parents.  The debtor could easily 
afford to increase her contributions to £295 x60 and would have been able to pay her 
creditors in full if signed a DAS. 
 
Case Study 9– signed 16/07/19 Protected 26/08/2019 
Contributions £250x48=£12,000, claims £13,806 
For an extra £37.62 debtor’s creditors could have been paid in full 
Fees/outlays £6,679 
Expenditure high for travel and HP in total £653 
Other expenditure £759 resides with his parents 
Member states that he was not offered a DAS only informed about TD and 
Sequestrations. 
 
Case Study 10 – signed 25/7/19 Protected 4/9/2019 
Contributions £100x48=£4800, Claims £5,935 
Fees/outlays £4,189 
Potential asset as debtor previously stated he owns the property as was left to him by 
his uncle.  Claims to pay £600 towards rent and difference in salary of about £600. 
Majority of contributions being used for fees, if debtor does own property this will cause 
him more financial difficulty with being in a Trust Deed. 
 
Case Study 11– Signed 12/11/19 
Heritable Property: 
The estimated equity in this property is £52,093, debtor’s share being £26,046.50, 
taken into account selling costs available equity would be £23,346.50 
Trustee minimum realisation is £4,128 leaving equity of £19,223.50 (debtors share) 
Reason for not realising the full equity is based on the property being co-owned with the 
wife who is unwilling to sell or re-mortgage. 
Trustee failed to advise that debtors wife also signed a TD  
Trustee is of the opinion that this is beneficial for creditors to accept an amount of 
£1651 as this would be what is left once the fees has been taken 
 
Case Study 12– Proposed TD 
Completed online application for a Trust Deed with Carrington Dean. Company phoned 
member and told her if she paid Carrington Dean they would pay her creditors at 
£120pm over 48 months.  Member was not advised of Trustee fees or the dividend that 
would be paid to creditors at end of period. 
 


