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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

PROTECTED TRUST DEEDS INQUIRY 

SUBMISSION FROM Accountant in Bankruptcy 

Protected Trust Deeds – Background Paper for Economy, Energy and Fair 
Work Committee 

Introduction  
 
1. From a debtor‟s perspective, the most positive effect of bankruptcy is to allow 
the burden of unsustainable debt to be removed.  The debt relief afforded by 
bankruptcy allows the debtor to start afresh, unencumbered by debt.  In Scotland 
there is, however, still a degree of stigma or shame over becoming bankrupt and 
some occupations exclude un-discharged bankrupts.  An alternative debt relief 
solution does exist for those who wish to avoid bankruptcy - the Protected Trust 
Deed (PTD).   
 
2.  A trust deed is a formal voluntary, legally binding contract between a trustee 
and a debtor.  When a trust deed is granted, the debtor‟s estate is conveyed to the 
trustee to be managed and realised for the benefit of his creditors.  Provided the trust 
deed satisfies certain statutory conditions, it may become protected.  Once the trust 
deed becomes protected, its terms become binding on the entire body of creditors, 
even those who objected to them.   
 
3. The debtor may grant a trust deed that excludes his dwelling-house.  This 
type of arrangement is very rare (only 16 cases since November 2013) and requires 
the assent of any secure creditors before the proposal can be exposed to the 
ordinary creditors. Where the trust deed is subsequently protected, the debtor 
remains liable for the secure debt and this is not written off on the debtor‟s 
discharge.  The far more prevalent approach is for debtors to offer creditors part-
payment of any equity held in property.  This is done through paying additional 
contributions over an extended period of time.  Creditors are receptive to this type of 
arrangement, even where substantial equity exists.   
 
4. No application fee is charged by the trustee and the voluntary nature of PTDs 
means that there is less perceived stigma.  Another attraction for debtors is that 
credit restrictions that exist in bankruptcy do not apply to PTDs. Details of debtors 
who have granted PTDs are displayed on the public insolvency register.  
 
5. The trustee in a PTD must be a qualified insolvency practitioner (IP).  AiB 
does not act as trustee in PTDs but is responsible for the supervision of the process. 
Trustees are required to pay statutory supervision fees to AiB.  Details of the 
supervision fees ingathered by AiB can be found in Annex B (Table 13). 
 
6. A trust deed cannot become protected unless the debtor owes at least 
£5,000. 
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Before a Trust Deed is Granted 
 
7. Granting a trust deed is a serious step as it is a form of insolvency so debtors 
need to understand the implications of their actions.  Before a trust deed is granted, 
the IP must: 

 

 give advice about the conditions and consequences of signing a trust deed; 

 provide advice on all the alternatives to a trust deed including bankruptcy and the 
Debt Arrangement Scheme (DAS); and 

 supply a copy of the Scottish Government's Debt Advice and Information 
Package (a statutory advice leaflet aimed at those in financial difficulty). 

 
8. Both the debtor and the trustee have to sign a statement under Regulation 
167 of the Bankruptcy (Scotland) Act 2016 to confirm that the relevant advice has 
been given prior to the granting of the trust deed.  If this is not provided to the AiB 
with the trust deed then protection will not be awarded. 
 
9. The appointed trustee will also charge both a fixed administration fee and an 
additional fee based on a percentage of funds collected during the trust deed for the 
work carried out in the administration.  The trustee must give the debtor an indication 
of their charges before the trust deed is signed.  The debtor also needs to be 
advised that a PTD will impact their credit rating and may prevent them from doing 
some jobs. If the trust deed fails to become protected, creditors will again be able to 
petition the court for the debtor‟s bankruptcy. 
 
The Protection Process 
 
10. A number of conditions must be satisfied before a trust deed can be 
protected.  After the trust deed has been granted by the debtor it must be advertised 
in the public insolvency register and the trustee must contact the debtor‟s creditors 
and supply a copy of the trust deed. The creditors have 5 weeks to respond to the 
proposal.  Where creditors do not respond to the trustee, their consent is assumed.   
 
11. A trust deed will fail to gain protection if the majority of the creditors, or at 
least one third of creditors by value of debt, object in writing.  After the 5-week period 
has elapsed, the trustee may apply to AiB to have the trust deed protected. As long 
as certain administrative requirements are met, the trust deed will be protected.  The 
AiB‟s power to withhold protection is very limited and is restricted to administrative 
failings on the trustee‟s behalf.  As mentioned in paragraph 2, once the trust deed is 
protected, its terms become binding on the entire body of creditors.   
 
12.   Non-assenting creditors, or creditors who were not consulted to accede to 
the trust deed‟s protection, may petition the court for the debtor‟s bankruptcy post 
protection.  For this action to be successful, the sheriff must be persuaded that the 
terms of the trust deed are unduly prejudicial to their interests.  Such actions are 
extremely rare.  
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Debtor Responsibilities  
 
13. During the PTD, the debtor is required to meet the obligations detailed in the 
deed and to co-operate with the trustee throughout its duration.  Normally, a PTD will 
have a duration of 48 months, but it may last for a longer period of time.  The 
payment period may be truncated only where the debtor is in a position to repay all 
the debts included in the PTD in full. 
 
The Administration of the PTD 
 
14.  The PTD administration process is very similar to that of a bankruptcy and 
bankruptcy law is applied to many of the processes.  The accounts, adjudication of 
creditor claims and dividend process all rely on bankruptcy law. 
 
15.  The trustee is required to produce annual accounts and progress updates to 
the creditors.  These progress reports must also be sent to AiB who may instruct the 
trustee to submit cases for audit.  Whilst the whole estate of the debtor is normally 
conveyed when a Trust Deed is granted, it is now very unusual for heritable 
properties to be sold.  In the vast majority of cases, the duration of the PTD is 
extended in lieu of equity. 
 
16. Non-assenting creditors, or creditors who were not consulted to accede to the 
trust deed‟s protection, have the right to challenge the trustee‟s handling of the trust 
deed estate at the conclusion of the administration process.  This action requires a 
court petition.  Creditors must demonstrate that the trustee‟s actions have been 
unduly prejudicial to their claim.  Where the sheriff rules in favour of the creditors, 
they are not bound by discharge of the trust deed so may continue to pursue any 
outstanding debt.  This action is extremely rare.   
 
Debtor Discharge 
 
17. The trustee is responsible for the debtor discharge in the PTD process.  
Where the debtor has fulfilled his obligations appropriately, the debtor is discharged 
from his obligation to repay debt included in the PTD.  Where the trustee believes 
the debtor has failed to meet his obligations, discharge may be refused, in these 
circumstances the debtor will remain liable for the debt included in the PTD.   
 
Regulation of Trust Deeds/Protected Trust Deeds 
 
18. PTDs are regulated by legislation, contained in part 14 of the Bankruptcy 
(Scotland) Act 2016, and the IPs who act as trustee in PTDs are regulated by the 
Recognised Professional Body (RPB) to whom they are affiliated. 
 
19. AiB has a role in the oversight and administration of PTDs.  As highlighted 
above, AiB has the power to register or refuse to protect trust deeds, however if the 
pre-protection conditions are met then there is very limited scope for refusal of 
protection.  AiB has a general power to give direction to the trustee as to how the 
trust deed should be administered.  Trustees must comply with directions issued and 
they may appeal a direction to the Sheriff Court. 
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20. AiB‟s involvement in a trust deed commences when the trustee sends a notice 
to AiB for registration in the Register of Insolvencies.  AiB has no statutory powers 
regarding trust deeds that have been granted and that have not commenced the 
process of gaining protection. 
 
The role of the RPBs in regulation of Trust Deeds 
 
21. There are four RPBs that regulate the Insolvency Practitioners (IPs) who 
administer PTDs in Scotland.   They are as follows: 
 

 Insolvency Practitioners Association (IPA) – who regulate the majority of 
high volume providers of Individual Voluntary Arrangements (operating in 
England and Wales) and PTDs.  Total number of IPs registered: 557 

 

 Institute of Chartered Accountants of Scotland (ICAS) - total number of 
IPs registered: 93   

 

 Institute of Chartered Accountants in England and Wales (ICAEW) - total 
number of IPs registered: 783  

 

 Association of Chartered Certified Accountants (ACCA)  - with effect from 
1 January 2017, ACCA transferred all of its monitoring and regulatory 
functions (except for the initial authorisation of IPs) to the IPA. 
 

22. The table below shows the percentage of the live PTD case load regulated by 
each RPB.  
 

 % of live case load 

IPA 74.7 

ICAEW 13.7 

ICAS 11.3 

ACCA 0.4 

 
23. The regulation of RPBs is a reserved matter and The Insolvency Service acts 
on behalf of the Secretary of State as the oversight regulator of RPBs in the UK.  
The effect of this is that much of the regulation of trust deeds pre-protection is not 
AiB‟s responsibility and is effectively reserved to the UK Parliament. 
 
24. The Small Business, Enterprise and Employment Act 2015 introduced new 
statutory regulatory principles and objectives with which the RPBs must comply.  
These regulatory objectives are as follows: 
 

 Fair treatment, regulatory principles and consistent outcomes –   RPBs 
should have appropriate procedures in place for regulating members which 
secure fair treatment, reflect regulatory principles and ensure consistent 
regulatory outcomes.  This includes carrying out proportionate and targeted 
monitoring, having an accessible and transparent complaints system, a fair 
and consistent disciplinary procedure, and a role in supporting members to 
achieve compliance to ethical and professional standards. 
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 Encouraging an independent and competitive profession, which 
provides high quality services at fair and reasonable cost, acts 
transparently, with integrity and considers interests of all creditors in a 
particular case - RPBs should encourage members to act transparently, with 
integrity and to consider the interests of all creditors in any particular case.   
This will include ensuring that members meet all necessary qualifications, 
promote continuous development and ensure members provide parties with 
accurate and honest information on all forums used.  They should also tackle 
anti-competitive behaviour, abuse and misconduct including excessive fees – 
ensuring creditors and others to receive an efficient service and at fair cost. 

 

 Promoting the maximisation of the value of and promptness of returns 
to creditors -   With a primary purpose of an insolvency regime to maximise 
the value of returns to creditors in a prompt manner RPBs should ensure that 
members provide impartial accurate advice, act efficiently and have 
processes in place to maximise returns to creditor and end cases in a timely 
manner – depending on circumstances of a particular case. 

 

 Protecting and promoting the public interest – RPBs should seek to deal 
promptly with an act or omission by a member which is serious enough to 
cause harm to the public, brings the reputation of the insolvency industry into 
disrepute by reducing public confidence or fails to uphold proper standards of 
conduct and performance.   

 
Statements of Insolvency Practice (SiPs) 
 
25. RPBs have adopted the code of Ethics  Statements of Insolvency Practice 
(SiPs)  issued by the Joint Insolvency Committee which contain the principles and 
key compliance standards that IPs must adhere to.  RPBs should be helping their 
members to comply with these requirements, providing training and development 
where necessary.  SIP 3.3 deals specifically with issues associated with trust deed 
appointments. 
 
Trust Deeds – Policy and Legislative Background 
 
26. The legislation relating to Protected Trust Deeds is predominantly contained 
within the Bankruptcy (Scotland) Act 2016 and the Protected Trust Deeds (Forms) 
(Scotland) Regulations 2016. 
 
27. Trust Deeds have foundation in common law, with specific legislation applying 
to Trust Deeds including the Trusts (Scotland) Act 1921 and the Trusts (Scotland) 
Act 1961.   
 
28. The relative advantages and disadvantages of trust deeds over bankruptcy as 
a means to conclude the affairs of an insolvent debtor‟s estate have been the subject 
of debate and inquiry for a significant period of time.  The legislation relating to trust 
deeds has evolved over the years – a summary of the key developments is attached 
at Annex A. 
 

http://www.insolvency-practitioners.org.uk/regulation-and-guidance/scotland
http://www.insolvency-practitioners.org.uk/regulation-and-guidance/scotland
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Current Criticisms 
 
29. Despite the reforms introduced in 2013, there are ongoing criticisms 
concerning trust deeds and, in particular, the way that this has become dominated by 
a low number of high volume firms operating in the PTD and IVA areas.  These have 
been brought into focus during more recent consultations on the PTD process and 
again at the Economy, Energy and Fair Work Committee during its scrutiny of Debt 
Arrangement Scheme (Scotland) Amendment Regulations 2019.  In the main these 
concerns are: 
 

 the high volume approach means individuals don‟t get individual consideration 

 the advertising practices adopted in relation to PTDs;  

 the extent to which some individuals are being “sold” a PTD when another 
solution would be better for them; 

 the level of fees charged by providers and poor returns to creditors; 

 the extent to which the current system gives insufficient weight to the views of 
smaller creditors; and 

 high failure rates of PTDs (AiB‟s annual report has highlights 1,595 PTDs 
failing in 2018/19 and 1,743 failing in 2017/18).  

 
30. These issues were considered in some detail at the meeting of the Ministerial 
Working Group on Statutory Debt Solutions convened by Jamie Hepburn, Minister 
for Business, Fair Work and Skills on 18 December 2019.  A discussion paper 
prepared for this meeting summarised the policy options highlighted in recent 
consultations along with the advantages and disadvantages highlighted in 
consultation responses.  This is set out as follows: 
 
i. Increase minimum debt level 
 
Statistics have shown there is a significant percentage of PTDs with total debts 
between £5,000 and £7,000 that would have been able to repay debt owed in full 
within the timescale of a typical DAS debt payment programme.   
 
Advantages 
 
Where DAS is a viable option, there is an advantage of the individual not having to 
go into insolvency and creditors will undoubtedly receive a higher return.  Additional 
benefits include the protection of assets and an advantageous position in the event 
that an individual acquires assets (e.g. inheritance) during the course of the debt 
payments – these would be not be taken into account in DAS.     
 
Disadvantages 
 
Limiting the amount of debt could bring the disadvantage of excluding individuals 
with smaller amounts of debt - although still have problem debt, where DAS is not a 
viable option.  This would mean that those with larger debt amounts would have a 
wider range of solutions available to them. This could result in those individuals, 
where DAS was not an option, having limited choice other than bankruptcy – even 
where the terms of a PTD may have been acceptable to all creditors.  Bankruptcy 
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can have more wide-ranging implications for an individual including their 
employment.  
ii. Introducing a process where a PTD will not be protected if contributions will 
pay off the full debt in the life time of the PTD or within 60 months 
 
 
Advantages 
 
As with the proposal on minimum debt this highlights cases that would be better 
suited to DAS, but it will not prejudice anyone on level of debt owed – avoiding 
insolvency for the individual and bringing a higher return for creditors.   
 
Disadvantages 
 
It has been highlighted, however, that this will still inhibit individual or creditor choice.  
Creditors could be agreeable to 48 month repayment terms and the dividend 
payable. The individual would face 12 more months before being free of debt, or, 
leave them stuck in an unprotected trust deed without legislative protection.  
 
iii. Changing the voting arrangements to encourage greater creditor participation 
 
Advantages 
 
This proposal would aim to promote active consent and creditor participation 
meaning that smaller creditors are not forced into a trust deed by way of deemed 
consent of the larger creditors, and provide a more active voice for the smaller 
creditor than the current format.   
 
Disadvantages 
 
Responses have pointed out that it is likely this will only bring limited practical impact 
as the larger creditors generally exercise their voting rights (sometimes through 
agents) and actively vote in favour of PTD proposals.  It has been suggested that the 
changes suggested will have limited impact as the interests of smaller creditors 
would not be fully addressed. 
 
iv. Combining Category 1 and 2 outlays with the fixed fee. 
 
Advantages 
 
This is aimed at creating greater transparency and certainty for creditor returns. It 
would deliver a clearer picture of the costs to creditors at the outset and with less 
prospect of a diminishing dividend as the PTD progresses.  Table 8  reports a 
general increases  across cases between what has been declared as estimated 
outlays in the Form 3 to what was then declared in the subsequent Form 4 
(depending on the age of the case).  
 
Disadvantages 
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This proposal has received criticism in that these outlays relate to costs which have 
been met firstly by office holders and subsequently repaid to them from the 
ingathered estate.  Questions have been raised as to whether the intent is to limit 
such costs already met by office holder.  This restriction in reclaiming costs could 
also result in IPs feeling restricted in taking measures to ingather assets/funds found 
at a later date if they could not recoup expenses used to investigate these.  Another 
main criticism here is that many claim that the issue with increasing fees lies mainly 
with a small number of providers and that this should be tackled directly in other 
ways rather than focussing on legislative reform.  The Insolvency Service has 
undertaken work with RPBs in England and Wales looking at the same issues in 
IVAs - looking to identify ways of addressing issues rather than legislative measures.  
It has been pointed out that AIB can already audit and fix outlays so therefore has a 
mechanism to deal with the issue - this could be utilised more fully rather than 
seeking a change in legislation. 
 
v. General power given to AiB to refuse protection 
 
Advantages 
 
There have been examples of PTDs that were clearly inappropriate - yet AiB did not 
have the legislative power to intervene. This proposal would allow for AiB to tackle 
such unsuitable proposals to help ensure the individual was in the solution that best 
fitted their needs and possibly improve failure rates (Table 11 in Appendix A show 
statistics on failure rates including that 57% of failed PTDs failed in less than the first 
2 years).  
 
Disadvantages 
 
Questions have been raised here if AiB exercised this power where would it leave 
the individual in a vulnerable position with unstainable debt and no immediate 
solution.  To come to the point of PTD protection, the individual may have been 
seeking a solution for a significant period of time (including moratorium protection) 
and could have had a trust deed accepted by creditors - therefore believing that they 
are getting out of the financial difficulties they are in.  If AiB were to refuse protection 
it could leave the individual with no solution, forcing them into bankruptcy or tied into 
a trust deed without legal protection.   
 
PTDs – Key Statistics 
 
31. Annex B to this paper sets out some statistical analysis regarding PTD activity 
in Scotland.  Annex C contains a brief analysis of activity trends and administration 
costs of PTDs as compared with the nearest equivalent statutory debt solution 
operating elsewhere within the UK – the Individual Voluntary Arrangement. 
 
 
Accountant in Bankruptcy  
January 2020 
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Annex A 
 

Trust Deeds – Policy and Legislative Background 
 
1. A comprehensive account of the legislative background and the evolution of 
policy and legislation relating to trust deeds has been produced by Donna W. 
McKenzie Skene in the book “Bankruptcy” (Chapter 22) published under the 
auspices of Scottish Universities Law Institute Ltd in 2018. This Annex includes a 
summary of the information contained in this publication. 

 
2. An inquiry into trust deeds commenced by the Cullen Committee in 1908 
considered the relative merits of bankruptcy and trust deeds (compositions and 
arrangements).  Despite multiple issues being identified, ultimately the inquiry made 
only one recommendation: that statutory provision be introduced to cover auditing of 
a trustees‟ accounts and fixing of remuneration.  This was introduced through the 
Bankruptcy (Scotland) Act 1913 (subsequently replaced by the Bankruptcy 
(Scotland) Act 1985). 
 
3. The Scottish Law Commission produced a report in 1982 (Report on 
Bankruptcy and Related Aspects of Insolvency and Liquidation) which referred to 
earlier work it had undertaken including, amongst other considerations, the case for 
banning trust deeds.  The 1982 report instead recommended that the disadvantages 
of trust deeds be addressed through further legislation to strengthen the provisions 
made through the Bankruptcy (Scotland) Act 1913.  This report contributed to 
provisions introduced into legislation through the Bankruptcy (Scotland) Act 1985 - 
these included: 
 

 Provisions that would protect the trust deed and thereby bind non-acceding 
creditors to it; 

 The procedures by which protection is obtained through the accession to the 
trust deed by a majority of creditors – with the result that non-acceding 
creditors had the same rights as an acceding creditor to recover debts; 

 Enhanced provisions for auditing trustee‟s accounts and fixing remuneration; 

 Application of certain legislative provisions relating to sequestration to trust 
deeds;   

 Provisions for the registration of a notice of inhibition; and  

 Provisions for the valuation of claims and limitations of actions. 
 

4. The introduction of requirements for active consent of creditors through the 
Bankruptcy (Scotland) Act 1985 resulted in relatively low numbers of trust deeds 
achieving the benefit of protected status.  As a consequence, one of the changes 
introduced through the Bankruptcy (Scotland) Act 1993 shifted the emphasis from 
active to deemed consent, with the requirement for a majority of creditors to vote 
against the proposal for it not to become protected. This resulted in a significant 
increase in protected trust deed volumes. 
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5. The Scotland Office led a consultation on PTDs in 1998, aimed at exploring 
concerns that trust deeds were not genuinely for the benefit of creditors and a 
subsequent report set out recommendations that were not introduced into legislation 
due to pending devolution. 
 
6. The Scottish Executive consulted further on the issue of Protected Trust 
Deeds in November 2003 - this consultation set out proposals to increase 
transparency and monitoring of PTDs.  A subsequent consultation paper and draft 
bill published in 2004 highlighted that these proposals had received broad 
stakeholder support and in 2008 the provisions of Schedule 5 of the Bankruptcy 
(Scotland) Act 1985 that covered PTDs were replaced with a general provision to 
make regulations - the Protected Trust Deeds (Scotland) Regulations 2008 gave 
effect to these reforms and the supervisory functions of AiB were extended to include 
trustees acting under PTDs. 
 
7. The Home Owner and Debtor Protection (Scotland) Act 2010 introduced 
provision to extend protections applied to the family home in sequestration to both 
trust deed and PTDs.  It also extended the definition of a trust deed to include trust 
deeds which exclude whole or part of the debtor‟s dwellinghouse from being 
conveyed to the trustee, where a secured creditor holds security over it and has 
agreed not to claim under the trust deed. 
 
8. The concerns over the high administrative costs associated with PTDs and 
low levels of creditor returns remained and in 2010, at the request of the then 
Minister for Community Safety, Fergus Ewing MSP, the Protected Trust Deed 
Working Group was established.  The purpose of this group was to make 
recommendations for appropriate legislative and non-legislative measures, to ensure 
the PTD process in Scotland was fit for purpose. The group comprised of a cross-
section of stakeholders from the advice sector, creditor organisations, insolvency 
practitioners and the AiB. 
 
9. On the 17 October 2011, a consultation was launched: „Protected Trust 
Deeds – Improving the Process‟.  The consultation sought the views of stakeholders 
and public on recommendations to make the trust deed a more efficient, fit-for-
purpose product, which would help ensure that PTDs achieved the best balance 
between the needs of debtors and the rights of creditors.  Proposals in the 
consultation looked at, where possible, standardising the processes and improving 
the levels of information available to debtors and creditors and increasing the 
dividends paid to creditors. 
 
10. Shortly after this, the Scottish Government launched a significant consultation 
on Bankruptcy Law Reform which was published in August 2012.  This considered 
issues associated with PTDs as well as wider ranging bankruptcy reform and the 
introduction of mandatory debt advice as a pre-requisite to accessing all statutory 
debt solutions.  This consultation paved the way for the Bankruptcy and Debt Advice 
(Scotland) Act 2014.  However, the proposals set out in relation to PTDs along with 
the findings from the 2011 PTD consultation culminated in reforms being introduced 
through the Protected Trust Deeds (Scotland) Regulations 2013.  These replaced 
the PTD regulations which had been introduced in 2008. 
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11. The principal reforms introduced by the 2013 regulations included: 
 

 minimum debt level of £5,000.  

 provision that would deem a trust deed ineligible for protection if the debtor‟s 
total debts could be repaid in full within a 48 month period (through 
contributions determined by the Common Financial Tool).  

 replacement of advertisement of the trust deed in the Edinburgh Gazette by 
a notice in the public Register of Insolvencies (RoI).  

 introduction of a new standard front sheet for notification of the trust deed to 
creditors and AiB – containing all key information on costs of administration, 
expected realisations and dividend payable.  

 exclusion of pre-trust deed fees and outlays from costs to be included in the 
PTD. 

 replacement of trustees‟ fees charge by hourly rate with a single, fixed 
upfront fee, augmented by further remuneration based on a percentage of 
funds ingathered through the administration of the trust – fixed fee can only 
be increased in exceptional circumstances and with the agreement of 
creditors. 

 reforms to annual reporting with requirement for the annual Form 4 report on 
the management of the trust to be issued to creditors as well as AiB, with 
trustees required to provide information to creditors if the expected dividend 
has reduced by 20% or more - trustees are required to provide details of the 
options available and a recommendation on the way forward, to be approved 
by a required number of creditors.  

 retained powers for The Accountant in Bankruptcy to issue Directions to 
trustees, with a new process under which the Accountant can apply to the 
Sheriff if trustees have not reasonably complied with a Direction. 

 revised measures to increase frequency of interim dividends paid to creditors 
where sufficient funds are available after 24 months and then 6 monthly 
thereafter.  

 standardisation of period of acquirenda (assets other than income acquired 
by the debtor after granting of the trust deed but which must fall to creditors) 
at 4 years from when the trust deed is granted  - this previously expired on 
the discharge of the trustee and could span a period significantly longer than 
4 years. 

 Specific provision to exclude contributions being paid from a debtor‟s social 
security benefits.   

 Provision to freeze equity in a dwelling-house at the date the trust deed is 
granted and for proposals on dealing with equity to be agreed with creditors 
at the out-set. 

 
12. Following the introduction of these reforms, action was taken to address an 
earlier recommendation of the Scottish Law Commission that would see the law 
concerning PTDs being brought into primary legislation and integrated with other 
provisions on trust deeds that had remained in the Bankruptcy (Scotland) Act 1985.  
These provisions were made during the consolidation of bankruptcy legislation and 
incorporated in the Bankruptcy (Scotland) Act 2016.  The statutory forms relating to 
PTDs were included in separate secondary legislation – The Protected Trust Deeds 
(Forms) (Scotland ) Regulations 2016. 
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Annex B 
 

Protected Trust Deed - Statistics 
 

Table 1 - Protected Trust Deeds (PTDs) registered 

 
 2014-15 2015-16 2016-17 2017-18 2018-19 

PTDs registered 4,437 4,709 5,470 5,958 7,915 
Source: Scottish Insolvency Statistics 2019-20 Quarter 2, AiB  

 
 
 

Table 2: Average (median) debt level by the financial year of protected date, 2012-13 to 2018-191,2 

                    

  Financial year of protected date     

Average 2012-13 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19     

                    

Median 18,200 17,500 15,400 14,900 14,100 14,500 15,000     

                    

Number of PTDs 7,556 6,493 4,438 4,709 5,468 5,958 7,915     

                    

Source: Administrative data, AiB     

                    

1 
 Figures presented here may not be consistent with the official, quarterly Scottish Insolvency Statistics 

publication. These tables on based on data extracted from live databases at a different point in time. The quarterly 
statistics are the definitive source on the number of protected trust deeds.     
2 
 Figures presented here are based on Form 3 information.          
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Table 3: Median proposed (approximately) monthly contribution by the financial year   

of protected date, 2014-15 to 2018-191,2,3,4           

                  

  Financial year of protected date       

  2014-15 2015-16 2016-17 2017-18 2018-19       

                  

Median 140 140 130 140 150       

                  

Number of PTDs 4,395 4,692 5,447 5,943 7,886       

                  

Source: Administrative data, AiB       

                  

1
 PTDs granted after 28 November 2013 with protected date between April 2014 and March 2019 

(excluding those with no contribution)   

2 
 Figures presented here may not be consistent with the official, quarterly Scottish Insolvency 

Statistics publication. These tables on based on data extracted from live databases at a different point 
in time. The quarterly statistics are the definitive source on the number of protected trust deeds.   

3
 Protected trust deed information is based on Form 3 information (positive contributions only). Note 

only the total number of contribution ingathered and total realisation from contributions are available. 
It is not within AiB's remit to collect further information, including the frequency of contribution 
ingathered. Therefore, while care has been taken to ensure the PTD figure presented here is 
accurate as much as possible, caution is needed when interpreting this figure.    

4
 Figures rounded to nearest £10.             

 
 

Table 4: Total funds paid to creditors in discharged cases compared to total  

payments made to the PTD, 2018-19       

            

Pre-/Post-2013 
Legislative 

Cases 
Discharged 

Total 
Receipts 

(£) 
Average 
Cost1 (£) 

Total Paid 
to 

Creditors 
(£) 

% of Funds 
Collected Paid 

to Creditors 

            

Pre 4,527 51,163,000 7,708 16,268,000 31.8% 

Post 3,110 20,746,000 4,182 7,739,000 37.3% 

            

Overall 7,739 71,909,000 6,190 24,007,000 33.4% 

            

Source: Annual Report and Accounts 2018-19, AiB 

            
1 
Costs are inclusive of trustee's remuneration, outlays and statutory fees 
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Table 5: Number of PTDs by total debt due to creditors and time to repay, 2014-15 to 2018-191,2,3 

                

  Total debt due to creditors (£)   

Time to repay total 
debt due (years) 

£5,000 
to less 

than 
£6,000 

£6,000 
to less 

than 
£7,000 

£7,000 
to less 

than 
£8,000 

£8,000 
to less 

than 
£9,000 

£9,000 
to less 

than 
£10,000 

£10,000 
or more 

All 
debts 

                

4 to less than 5 580 792 506 163 81 302 2,424 

5 to less than 6 277 634 855 799 497 1,082 4,144 

6 to less than 7 12 145 428 459 636 2,036 3,716 

7 to less than 8 1 16 74 262 303 2,641 3,297 

8 to less than 9 - - 6 37 122 2,666 2,831 

9 to less than 10 1 - - 6 13 2,333 2,353 

10 years or more - 4 4 3 11 9,549 9,571 

                

All  871 1,591 1,873 1,729 1,663 20,609 28,336 

                

Source: Administrative data, AiB 

1
 PTDs granted after 28 November 2013 with protected date between April 2014 and March 2019 (excluding those 

with no contribution) 

2 
 Figures presented here may not be consistent with the official, quarterly Scottish Insolvency Statistics publication. 

These tables on based on data extracted from live databases at a different point in time. The quarterly statistics are 
the definitive source on the number of protected trust deeds. 

3 
 Figures presented here are projections based on Form 3 information.      
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Table 6: Proposed mean overall administration cost by total debt due to creditors and    

time to repay, 2014-15 to 2018-191,2,3           

                

  Total debt due to creditors (£)   

Time to repay total 
debt due (years) 

£5,000 
to less 

than 
£6,000 

£6,000 
to less 

than 
£7,000 

£7,000 
to less 

than 
£8,000 

£8,000 
to less 

than 
£9,000 

£9,000 
to less 

than 
£10,000 

£10,000 
or more 

All 
debts 

                

4 to less than 5 4,200 4,800 5,100 5,300 5,500 6,400 5,000 

5 to less than 6 3,500 4,200 4,700 5,000 5,200 6,100 5,000 

6 to less than 7 3,300 3,500 3,900 4,500 4,800 5,700 5,100 

7 to less than 8 * 3,000 3,400 3,800 4,400 5,400 5,200 

8 to less than 9 - - * 3,600 4,000 5,300 5,200 

9 to less than 10 * - - * 3,700 5,200 5,200 

10 years or more - * * * 3,300 5,400 5,400 

                

All  3,900 4,400 4,600 4,700 4,800 5,400 5,200 

                

Source: Administrative data, AiB 

                
1
 PTDs granted after 28 November 2013 with protected date between April 2014 and March 2019 (excluding those 

with no contribution) 
2 
 Figures presented here may not be consistent with the official, quarterly Scottish Insolvency Statistics publication. 

These tables on based on data extracted from live databases at a different point in time. The quarterly statistics are 
the definitive source on the number of protected trust deeds. 
3 
 Figures presented here are projections based on Form 3 information.      

4 
 Figures are rounded to the nearest 100.     

* As the number of PTDs is too small, figures are not reported in the table.     
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Table 7: Number of PTDs by the outcome of PTD, 2014-15 to 2018-191,2,3   

            

  Financial year of protected date 

            

  2014-15 2015-16 2016-17 2017-18 2018-19 

            
Number of PTDs (official 
stats) 4,437 4,709 5,470 5,958 7,915 

Number of PTDs (post 2013) 4,427 4,707 5,464 5,958 7,915 

Completed PTDs1,4 2,358 673 56 34 14 

Failed PTDs1,5 961 1,018 1,202 767 209 

  3,319 1,691 1,258 801 223 

Sources: Scottish Insolvency Statistics 2019-20 Quarter 2; 

Administrative data, AiB 

1
 PTDs granted after 28 November 2013 with protected date between April 2014 and March 2019 

2 
 Figures presented here may not be consistent with the statistics presented in the Annual Report (non-

official statistics) publication. These tables on based on data extracted from live databases at a different 
point in time.  

3 
 Figures presented here are based on Form 7 returns where trustees were discharged from 2014-15.  

4 
 A completed PTD is a PTD that its debtor and trustee both have been discharged. 

5 
 A failed PTD is a PTD that its trustee has been discharged but not its debtor. 

 
 

 
 

 
 

 
 

 
 

 
 

Note: For recent financial years, the majority of PTDs are still ongoing. 

 
 

  



Accountant in Bankruptcy  EEFW/S5/19/PTD/30 

17 
 

Chart 8  - Change in final expected outlay a third party fees between Form 3 (estimate) and 
each year of PTD (Form 4) 

 

 
 
Table 9 : PTDs registered and concluded, 2017-18 and 2018-191 

 

  2017-18 2018-19 

Number of PTDs recorded in the Register of Insolvencies up to 
preceding 31 March 

27,289 25,964 

PTDs registered during the year 5,958 7,915 

Less concluded   

PTDs where no dividend payable to ordinary creditors (1,978) (1,812) 

PTDs where dividend payable to ordinary creditors (5,186) (5,927) 

Balancing item for total concluded2 (119) (110) 

Total concluded (7,283) (7,849) 

PTDs remaining open at end of year (31 March) 25,964 26,030 

Source: Annual Report and Accounts 2018-19, AiB 
 

1
 Dividend information shown for PTD cases based on cases where Form 7 and Form 11 available 

and does not include cases where the trustee was reappointed. See table 17 for number of PTDs 
concluded. 
2
 Protected trust deeds concluded is based on live information available at the time of compiling the 

annual report. PTD dividend information is based on available Form 7 and Form 11 information. The 
balancing item here reflects the difference in PTDs concluded using the latest information available 
and the PTDs for which AiB has dividend information from Form 7/Form 11 returns. See table 17 for 
number of PTDs concluded using the latest available information.  
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Table 10 -  PTDs concluded where a dividend was payable to ordinary creditors, 2017-18 and 
2018-191 

 

  2017-18 2018-19 

Cases concluded where dividend is payable 5,186 5,927 

Total receipts (£’000) 60,399 66,926 

of which:   

Administration expenses (£‟000) 38,084 42,922 

Payable to creditors (£‟000) 22,315 24,004 

         of which:   

Secured/preferred creditors (£‟000) 3 2 

Ordinary creditors (£‟000) 22,312 24,002 

   
Source: Annual Report and Accounts 2018-19, AiB 

 
1
 Dividend information shown for PTD cases is based on cases where Form 7 and Form 11 is 

available and does not include cases where the trustee was reappointed. See table 17 for number of 
PTDs concluded. 

 

Table 11: Number of failed PTDs by the duration of PTD from the protected date to the date of  

trustee being discharged, since 2014-15 (financial year of protected date)1,2,3,4     

              

Duration Count 
Cumulative 

Count 

Cumulative 
Percentage of 

total       

              

Less than 1 year 709 709 17.1%       

1 year to less than 2 years 1,671 2,380 57.3%       

2 years to less than 3 years 1,107 3,487 83.9%       

3 years to less than 4 years 514 4,001 96.2%       

4 years to less than 5 years 145 4,146 99.7%       

More than 5 years 11 4,157 100.0%       

              

Source: Administrative data, AiB       

              

1
 PTDs granted after 28 November 2013 with protected date between April 2014 and March 2019     

2 
 Figures presented here may not be consistent with the statistics presented in the Annual Report 

(non-official statistics) publication. These tables on based on data extracted from live databases at 
a different point in time.  

 
 

 
 

3 
 Figures presented here are based on Form 7 returns where trustees were discharged from 2014-

15.  
 
 

 
 

4 
 A failed PTD is a PTD that its trustee has been discharged but not its debtor. 
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Chart 12: Number of insolvencies by type of statutory debt solutions since 2008-09 

 

 
Source: Scottish Insolvency Statistics 2019-20 Quarter 2, AiB 

 
 
In the year 2008/09, there were a total of 22,410 insolvencies of which 14,777 were 
awarded bankruptcies and 7,633 were Protected Trust Deeds.  
 
In the year 2012/13, there were a total of 17,015 insolvencies of which 8,838 were 
awarded bankruptcies and 8,177 were Protected Trust Deeds. 
 
In the year 2018/19, there were a total of 12,788 insolvencies of which 4,873 were 
awarded bankruptcies and 7,915 were Protected Trust Deeds. In the same year, 
there were 2,544 Debt Payment Programmes approved under DAS. 
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Table 13: PTD – Statutory Fees Ingathered by AiB and Administration Costs 

 

  2016-17 2017-18 2018-19 

  £000 £000 £000 

  
  

  

Advertising 241 215 350 

Registering a protected trust deed 198 256 308 

Supervision 2,011 2,319 2,525 

  
  

  

Total Income from fees 2,450 2,790 3,183 

    Total cost of PTD including depreciation and 
overheads 2,420  2,319  2,451  

Source: Management Information (derived from administrative data), AiB 
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Annex C 
 
PTDs and Individual Voluntary Arrangements 
 
1. In Scotland, PTDs fulfil a similar role to Individual Voluntary Arrangements 

(IVAs) in England and Wales.  Both IVAs and PTDs provide debt relief and the 
arrangements voluntary and under-pinned by creditor agreement.  However, a 
PTD is quite distinct from an IVA and they cannot be considered as identical 
mechanisms.  It is, however, appropriate to consider the activity trends for both 
debt solutions – particularly in light of the recent dominance by high volume 
providers which applies to IVAs and PTDs. 

 
2. The chart below shows an index of PTDs and IVAs over the same period. 

Presenting the data as an index allows for the difference in levels of PTDs and 
IVAs in Scotland and England & Wales respectively and aid us to focus on the 
change in PTDs and IVAs. Note the data for 2019 currently is available for 
three quarters up to September 2019.  
 

 
Sources: Scottish Insolvency Statistics 2019-20 Quarter 3, AiB; 

Individual Insolvency Statistics July to September 2019, UK Insolvency Service 

 
3. The chart shows that, since 2014, both Scotland and England & Wales have 

seen similar trends in PTDs and IVAs. Between 2014 and 2018 (last complete 
year for both Scotland and England & Wales), PTDs in Scotland increased by 
50.4% and IVAs increased in England & Wales by 36.1%. 
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4. PTD activity peaked in 2009 and looking at a longer time-series, between 2009 

and 2018, PTD activity has declined by 19.7% while IVAs have increased by 
49.1%.  
 

5. On the administration cost for IVAs, according to Citizens Advice, fees are in 
the region of £5,000 on average. The source is: 
 

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN05165 
 

6. The administration costs are broadly in line with the mean figure of £5,200 for 
PTDs that were granted after 28 November 2013 with protected date between 
April 2014 and March 2019.  
 

7. On the percentage of IVAs failing within one and two years of registration, the 
latest annual data is for IVAs that were registered in 2017. Insolvency Service 
Statistics will publish the 2018 data in January 2020.  
 

8. The current one-year IVA failure rate was 9% for 2017 registrations, which is 
the highest rate since 1997. Similarly, the 2-year failure rate was 18% for the 
2016 registrations. 
 

9. On comparing with IVAs, the current one-year PTD failure rate was 3% for trust 
deeds that were protected in 2017 (calendar year). Similarly, the 2-year failure 
rate was 14% for trust deeds that were protected in 2016.  Some caution 
should be applied to these figures as the majority of PTDs and IVAs are still 
active and as a consequence it is expected that the failure rate figure will 
increase over time. 
 
 

 
 

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN05165

