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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 
PROTECTION OF WORKERS (RETAIL AND AGE-RESTRICTED GOODS AND 
SERVICES) (SCOTLAND) BILL 
 
SUBMISSION FROM: Crown Office and Procurator Fiscal Service (COPFS) 
 
The Policy Memorandum relating to the Bill sets out the policy objectives which the 
Bill seeks to address. These include; providing additional protection for relevant 
workers, assisting in addressing problems of violence and abuse by reducing such 
violence, increasing awareness and possibly increasing reports of such behaviour. 
 
The Policy Memorandum also outlines the basis for these policy objectives. These 
include; under reporting of such offences, a suggestion that the current law could be 
more effective and a suggestion that there is a case for better protection against 
lower level types of behaviour that would not constitute an assault or threatening or 
abusive behaviour under existing law.  
 
In support of the proposal the Policy Memorandum presents information from a 
number of reports which indicate an increase in acts of violence, assaults, threats 
and abuse against retail workers in recent years. 
 
COPFS recognises the impact of violence, threats and abuse committed against 
anyone in the course of their employment. However, we would dispute any 
suggestion that the current legal framework prevents COPFS from being able to 
respond appropriately to reports of that type of behaviour. COPFS does not consider 
that there is a need to introduce the proposed legislation. 
 
It is important to highlight firstly that any behaviour which is reported to COPFS is 
assessed by Prosecutors under the terms of the COPFS Prosecution Code, a copy 
of which is attached. For all crimes, Prosecutors assess whether there is sufficient 
credible and reliable evidence to establish that a crime has been committed and that 
the accused was the perpetrator. Thereafter, consideration is given to what 
prosecutorial action is in the public interest.  
 
It is also important to highlight that where a case is reported to COPFS which relates 
to a criminal offence against an individual who was in the course of their 
employment at the time of the offence, COPFS will take such a case very seriously. 
 
In order to meet the objectives included in the Policy Memorandum the Bill proposes 
a new statutory offence of assaulting, abusing, obstructing or hindering a retail 
worker. 
 
Violence, threats and abuse against retail workers, or indeed any other person, are 
prosecuted every day in the Courts in Scotland using offences which are commonly 
understood by those in the Criminal Justice System and beyond. These include; 
assault, breach of the peace and threatening and abusive behaviour (section 38 of 
the Criminal Justice and Licensing (Scotland) Act 2010). The Policy Memorandum 
itself recognises that the section 38 offence “catches the sort of threatening and 
abusive behaviour suffered in the course of their employment” and the statistical 
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information relied on in the Policy Memorandum to support the proposal references 
the types of behaviour which are captured by the current law.  
 
There is nothing within the Policy memorandum or in the experience of COPFS 
which suggests there is an issue relating to behaviour of this type being reported to 
prosecutors which cannot be prosecuted due to the current law being ineffectual.  
 
The Policy Memorandum also suggests that “obstructing or hindering a person does 
not normally constitute an offence” and that one of the purposes of the Bill is to 
cover the situation where “a member of the public refuses to move on after being 
refused the sale of alcohol and the retail worker is prevented from doing their job 
and serving the next customer” or where “a retail worker is using equipment, for 
example a shopping trolley – and a customer refuses to get out of the way”.  
 
It should be noted that behaviour which causes an obstruction to or hinders a retail 
worker could currently constitute an offence, namely breach of the peace or a 
section 38 offence, providing there was evidence to support the fact that an 
individual was caused fear or alarm or that a reasonable person would have been 
caused fear and alarm by the behaviour.  
 
COPFS recognises that the new offence proposed in the Bill could potentially 
capture additional behaviour in the very specific limited circumstances which are 
referenced above. However COPFS is not aware of any current issue with that type 
of behaviour being encountered in isolation of evidence of fear and alarm or 
evidence of other behaviour, such as shouting and swearing, which would allow a 
breach of the peace or a section 38 offence to be reported and prosecuted, if 
appropriate. 
 
Comparison is also made with the crime of obstructing or hindering an emergency 
worker or those assisting emergency workers under the Emergency Workers 
(Scotland) Act 2005 (2005 Act). It is suggested that this legislation covers a different 
scenario to the one envisaged under the 2005 Act. It should be noted that the 
2005 Act reflects that emergency workers, in dealing with emergency situations, not 
only put their own lives at risk, but obstructing or hindering them in their duties may 
also put the lives of those they are treating or attempting to treat at risk. 
  
The Bill also proposes a new statutory aggravation relating to a retail worker 
enforcing a statutory age restriction which would be attached to the new offence 
referenced above. 
 
The fact that an offence is committed against any victim in the course of their 
employment is included in prosecution guidance as an aggravating factor to the 
offence. When making a decision as to which prosecutorial action to take the fact 
that an offence has been aggravated in this way will be a factor which is taken in to 
account by the prosecutors.  
 
Where appropriate, prior to sentencing, prosecutors will ensure that the Judge is 
aware of the fact that the offence occurred in the course of the victim’s employment 
so that the Judge can take that aggravating factor into account in deciding on the 
appropriate sentence. Whilst the implementation of the proposed statutory 
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aggravation might assist in recording the number of offences committed against a 
retail worker in the specific circumstances of enforcement of an age restriction, there 
will be no compulsion on the judge to impose any additional sentence. 
 


