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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM         The Scottish Licensed Trade Association – (The SLTA) 

 

1. What are your views on the Bill overall? Do you think that legislation in this area 

is necessary? 

The SLTA believes legislation in this area is not only necessary, but long overdue in order 

to ensure tied pub tenants in Scotland receive similar protections and rights as their 

counterparts in England when dealing with the various Pub-Owning Companies. (POCs) 

While we accept that the tied pub model has a role to play in the eco-system of the licensed 

trade, providing a low-cost entry point into their own business for tenants that may not have 

much capital, it has become increasingly clear that there exists a serious power imbalance 

between landlord and tenant within the tied pubs sector, largely to the detriment of tenants. 

Legislation to create a regulated industry is vital both to protect tenants (many of whom will 

be new to the trade and perhaps using their life savings to take on a small business for the 

first time) and also in terms of increasing the quality and sustainability of the licensed trade 

generally in Scotland.   

The recent Coronavirus Pandemic has had a devastating impact on the licensed trade in 

Scotland, resulting in many pubs facing a very uncertain future, and numerous tied pub 

tenants are now at real risk of business failure or bankruptcy, a situation greatly 

exacerbated due to having insufficient reserves of capital given that the tied model by its 

very design directs the vast majority of pub profits to large corporate POC landlords. 

The protections this Bill should provide will go a long way towards helping the trade 

recover, protect employment, and preserve the livelihood of small business owners. 

2. Do you think the Bill achieves its aim of improving the relationship between 

pub-owning businesses and their tenants? 

The SLTA is fully supportive of the proposed Bill and we believe that the creation of a 

regulatory body with powers to enforce a statutory pub code will greatly improve the 

relationship between pub-owning companies and their tenants. 

3. Could the Bill have any impact on investment in the pub sector in Scotland? 

There is no reason that the Bill should have any negative impact on investment in the pub 

sector in Scotland.   The price paid by tenants for POC funded investment is usually far in 

excess of the cost of capital from other lending sources, in many cases even credit cards, 

and the resulting increases in rent are for the duration of lease rather than ending when 

investment is repaid as would be the case in normal lending. 
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Additionally, in principle the pub code, when written, could allow for time limited tied 

arrangements to continue in return for investment by a pub-owning company.  This would 

be similar to other forms of Trade Investment such as Advance on Barrelage Discounts 

widely available from Breweries in return for short-term supply agreements.   

However, such an arrangement must be truly voluntary and by genuine mutual consent, 

and should not allow pub-owning companies to impose or force investment at 

extraordinarily high returns, nor to refuse leases or lease renewals unless investments or 

tied beer supply arrangements are also agreed to. 

The current situation, where pub-owning companies can exert „monopoly pressure‟ on their 

tenants to take investments at such high rates of return for the POC (often via increased 

rents that deliver 20% or 30% annual return on investment for perpetuity) creates a 

situation of instability in the trade, diverting an ever increasing share of pub profits to POCs, 

and can often result in business failures for tenants. 

A „Market Rent Only‟ option which releases the tie provides an incentive for pub owning 

companies to compete with the wider market both on „price of supplied goods‟ and „price of 

capital‟ for investments, resulting in a healthier, more sustainable, more competitive and 

more dynamic sector. 

4. Should the Scottish Pubs Code apply to all pub owning businesses and tenants 

in Scotland? 

Yes. The SLTA also notes that while certain provisions of the Scottish Pubs Code will likely 

cease to apply should a pub take an MRO option, most of the code should continue to 

apply to the POCs concerned and the landlord/tenant relationship even after an MRO 

option is taken, in order to prevent POCs imposing onerous conditions or terms of trade on 

tenants so as to effectively discourage a tenant from exercising their right to MRO. 

5. Do you have any comments on the role of the Adjudicator?  

The SLTA believes it is important that the Adjudicator is seen to be fair and impartial, and 

we would suggest that the appointment criteria should exclude any candidate where they or 

their firms may have current or historical business or financial dealings with POCs, so as to 

avoid any suggestion of preferential treatment or maintenance of the „status quo‟. 

6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 

Scottish circumstances and to avoid problems experienced in implementing the 

Act in England and Wales. Do you think the Bill meets these aims?  

The SLTA wishes to again note that POCs can perform a valid role in the licensed trade, 

offering a low cost point of entry into the industry for tenants who wish to start their own 

business and share the risk and reward equally with another party, however the balance of 

risk and reward has become heavily skewed in favour of the POCs over time. 
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In theory the tied model offers lower rents in return for higher beer prices (often described 

as „wet rent‟), however over time tied pub rents have widely risen to levels equivalent to or 

higher than free house rents, while significantly higher tied drink supply prices only benefit 

POCs and act as a detriment to both tenant and consumer.  

The result is that the commercial landlord, in this case the large POC, extracts a vastly 

higher share of profit from each pub than could be the case in the free trade. Often leaving 

tenants with very little profit, and little to no financial security or ability to save for pensions 

or changes to business conditions.  If these tenants then fail, the POC recruits new tenants 

and the process often repeats, creating high levels of instability in the market. 

The SLTA recognises that the 2015 Act in England and Wales fell short of  its aims to 

adequately protect tied pub tenants, and allowed too many loopholes which were 

subsequently exploited by the POCs to maintain the status quo.   

Some of the loopholes identified by the SLTA include: 

1. The implementation of so-called “retail agreements” or “management agreements” or 

“Just add Talent agreements” where POCs appoint a so called “self-employed 

manager” but the POC retains all income minus a small (and often inadequate) 

percentage for the self-employed manager to pay for all the labour costs.   The 

effective result has been an increase in POC profits but a constant turnover of so 

called „self-employed managers‟ as the „managers‟ quickly realise such 

arrangements are often neither viable or sustainable compared to a genuine lease or 

tenancy.  Another reported outcome has been instability in employment for many 

pub staff, as their „employer‟ is not the pub company or a genuine and stable long-

term tenant, but often inexperienced and frequently changing „self-employed 

managers‟.  We would also query whether such a status meets the genuine definition 

of „self-employed‟ from an employment law perspective. 

2. The ending of tenancies or failure to renew leases, in order that the POC can avoid 

MRO trigger events, or transfer pubs to „retail agreements‟ with „self-employed 

managers‟ to the financial benefit of POCs. 

3. POCs refusing to offer long term (10yr +), transferable, secure, leases which allow 

tenants to benefit from their success in building up a business and then sell the 

business on realising equity earned in it. 

4. Highly restrictive time windows for the triggering of MRO events, complicated and 

expensive legal processes for the tenant, and the ability of POCs to delay the 

process for many months or even years via various legal and technical means. 

We believe the proposed Bill in Scotland provides a basis upon which a suitable Code can 

be developed which will allow for a fairer and more sustainable settlement to be the case 

than has been experienced in England and Wales. 
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However great care must be taken in the wording of the statutory code to ensure loopholes 

are closed and POCs cannot evade or avoid their responsibilities and the underlying spirit 

of the legislation. 

7. The Bill proposes that tied tenants have the option to apply to their pub owning 

business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with 

this proposal and how do you think it would work in practice? 

The SLTA‟s position is that Tied Pub Tenants should have the right to end the tie at any 

time in return for an MRO rent.   Where POC and Tenant have negotiated other ancillary 

commercial arrangements such as investment, or cash advances, or rent discounts, or 

reduced entry costs, there could be a commercial case for allowing a tie or exclusive supply 

agreement to continue for a strictly limited time, but in our opinion this should be limited to 

one or two years at most as is commonly the case with other commercial drinks supply 

contracts.  In no case should the granting of a lease or renewal be contingent upon 

accepting an exclusive drinks supply agreement with a POC for the majority of, or entire 

duration of, a lease term. 

If POCs wish to maintain the supply of drinks (or any other product or service) across their 

estates they are very welcome to do so by competing for the business based on free 

market principles such as price, credit terms, and level of service, as any other drinks 

wholesaler would do. 

Tied Pub Arrangements as they currently exist can be highly detrimental to tenants, 

consumers, and Scottish drinks producers, allowing pub owning companies to act in a 

monopolistic fashion, imposing arbitrary decisions with regards to wholesale pricing and 

product range on tenants.   

It is the position of the SLTA that the interests of pub tenants, consumers, and Scottish 

drinks producers would be better served by allowing tied pub tenants a genuine MRO 

option, as this would not prohibit POCs from competing for the drinks supply contracts for 

their pubs, but would ensure a level playing field with other Scottish businesses based on 

truly competitive pricing, service and range.   This outcome would clearly be of immense 

benefit to tenants, consumers and Scottish drinks producers. 

A genuine MRO option is vital to the success of the Bill.  (Note that „genuine‟ in this 

instance means „a free of tie market rent as assessed by an independent rent assessor‟). 

Too often in England we have seen pub owning companies offer only a „free of tie‟ rent that 

is equivalent to their current rent plus the highly inflated „wet rent‟ on tied product margin, 

resulting in so called MRO Rents that are well in excess of comparable free house rents. 
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8. The Bill proposes that tenants should have the right to stock at least one guest 

beer at any time, irrespective of the terms of their contract. What impact would 

this have? 

We believe this would have a positive impact, particularly for Scottish beer producers, 

however we note that the „guest beer‟ option should not be restricted to obscure product 

ranges likely to only sell in low volume as has been the practical result of many historical 

„guest beer‟ arrangements. 

Historically POCs have restricted so-called „Guest Beer‟ agreements based on either 

geographical proximity of the „guest brewery‟ to the pub, or via SIBA or other approved 

suppliers, or restricted to niche products such as „real ales‟.    

The primary reason for such restrictions is to ensure the vast majority of beer volume 

continues to be supplied by the POC at inflated prices. 

Given the ever-changing nature of the beer supply market, consumer tastes, and market 

trends, and increase in successful Scottish „craft breweries‟ such as Brewdog or Innes & 

Gunn, we believe the „guest beer‟ definition should avoid any such restrictions. 

9. The Bill proposes that the office of Pub Code Adjudicator will be funded through 

a levy on pub-owning companies in scope of the code. The Financial 

Memorandum estimates that annual costs for pub-owning businesses will be 

around £6,000 to £86,700 depending on size. The Committee would welcome 

any views of these estimates (and the assumptions around the volume of work 

for the office of the Pub Code Adjudicator) and the funding model. 

The SLTA does not take a position on funding other than to note some of our members may 

let a very small number of premises (1-5 sites) and arrange „group purchase‟ or „buying 

club‟ arrangements and care should be taken to ensure similar arrangements are not 

adversely affected by high regulatory costs for such micro-businesses. 

10. Do you have any other comments on the Bill?  

It is the position of the SLTA that the Scottish Pub Code, when written, should provide 

comprehensive protection for Pub Tenants from the imbalance of power and frequent 

allegations of abuse that the tied pubs model has historically been accused of. 

The development of the code‟s detail is critically important to avoid the problems seen in 

England‟s code, and will require significant input from tenants and bodies such as the SLTA 

which represent the interests of tenants.   

In addition to Market Rent Only provisions, the Scottish Pub Code should also contain 

detailed provisions and guidance regulating some of the more egregious examples of poor 

conduct which have been widely reported as being commonplace throughout the industry. 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
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For example: 

1. Dilapidations & Repair obligations – Where POCs can charge tenants excessive 

dilapidation fees reaching into tens of thousands of pounds when they leave a pub, 

however the POC may then not complete many or most of the works charged for 

before letting the pub to a new tenant.  Some POCs may argue that this practice has 

diminished in recent years through the more widespread adoption of Schedules of 

Conditions, however the SLTA does not believe this to be the case, and we are 

aware of many inadequate or incomplete Schedules of Conditions that will not 

adequately protect tenants. 

2. Personal Guarantees – The near 100% requirement for tied pub tenants to provide a 

Personal Guarantee to POCs (in addition to a large deposit) stands in stark contrast 

to other commercial property letting norms, where a Personal Guarantee is rarely 

given unless a deposit is negotiated to zero.  The holding of a Personal Guarantee 

by a POC results in the POC having little incentive to renegotiate terms for pub 

businesses in trouble, or to negotiate with tenants in the event of a business failure, 

as they are then able to continue charging the maximum possible rent, then charge 

exit fees or dilapidations, and then pursue the tenant personally, even going so far 

as to force some tenants into bankruptcy or put charges against their property. 

3. Tied Product Range – Tourism and Hospitality is a vital component of the Scottish 

Economy and the Scottish Government has for many years encouraged the 

development of a thriving and dynamic industry in producing Scottish made food and 

drink for the benefit of visitors and residents alike. Yet all too often we see examples 

of tied pubs only being allowed to offer heavily restricted ranges by their POCs which 

exclude the majority of Scottish products available in the wider market.  Many of the 

range decisions large UK-wide POCs adopt are almost certainly based on wholesale 

buying power for England rather than Scotland, resulting in product choices for 

Scottish consumers being reduced, and Scottish producers being disadvantaged.   

The SLTA is aware of instances where POCs have delisted Scottish products, and 

also of instances where the POC has tried to remove very popular Scottish products 

from individual pubs in favour of their own products, even when it is obvious to 

tenants such a substitution will result in reduced sales and profits for the pub.  Such 

behaviour cannot be good for the prosperity and viability of either the food and drink 

sector or tourism and hospitality sector in Scotland and surely should not be 

supported by the Scottish Government. 

4. Repair Liabilities – Various types of lease agreements have repair obligations split 

between landlord and tenant, however the SLTA is aware of instances where 

landlords have failed to meet their repair obligations, and where such failure has 

negatively impacted the tenant‟s ability to trade profitably. 
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5. Rent Calculations – POCs generally disclose a rent calculation to the tenant entering 

a tied pub, however such rent calculations can be flawed, opaque, based on 

incorrect/incomplete data or simply optimistic projections and, by the nature of their 

structure, do not clearly illustrate to new tenants that often as much as 75% to 95% 

of the available „profit pool‟ within the pub can end up going to the POC. 

The SLTA is aware of a number of common complaints with the rent calculations 

provided by POCs, including overly optimistic trade assumptions, underestimates of 

costs, use of „cost averages‟ provided by national bodies rather than pub-specific 

costs, etc, and it is our position that any guidance for rent calculations in the Scottish 

Pub Code must include an obligation to use actual data and costs and base rents on 

recently achieved sales wherever such figures are available. 

And finally, the SLTA is aware of various recent lobbying initiatives including, as we 

understand it, letters from senior executives of Pub Owning Companies to Scottish MPs 

and MSPs, claiming that there is no need for a Pubs Code in Scotland. 

We have also previously heard many POCs claiming that they offer high levels of support to 

their tenants and intimating most tied pub tenants are very happy with the support and 

service provided by POCs. 

We at the SLTA sincerely hope this is the case.  

If these POCs are correct, then they have absolutely nothing to fear from a comprehensive 

Scottish Pubs Code including a Market Rent Only option becoming widely available to 

Scottish Tied Pub Tenants, and they should rethink their opposition to this Bill.   

If most tenants are happy with their current tied arrangements and feel they represent good 

value, they will have no desire to change them. If, however, most tenants are dissatisfied 

with the way the tied model works, and the MRO option gives them the right to leave it, 

POCs will be forced to become more responsive to the needs of their customers, to the 

benefit of Scottish pub tenants, Scottish producers, and Scottish Consumers. 

We would therefore request the Scottish Government proceed with legislation for the 

creation of a Scottish Pubs Code and Adjudicator as quickly as possible.  The SLTA would 

hope that this could be completed in time for it to help with the inevitable fallout from the 

Coronavirus crisis that is currently posing such a threat to the pub industry in general, but 

the tied pub sector in particular. 


