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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM            STAR PUBS & BARS LIMITED 

Executive summary  

The Tied Pubs Bill is seeking a solution to a problem that does not exist. The 
legislation proposes to introduce a Scottish Pubs Code that would cover only 17% 
of pubs in Scotland that operate under a Leased and Tenanted (L&T) model.  

This legislation will be costly and complex, trying to fix something that is not 
broken. This Bill introduces unnecessary red tape, complexity and bureaucracy 
onto the L&T partnership that is already constructive and working.  

There’s already a Voluntary Code in place that positively manages the relationship 
between tenants and pub-owning businesses and covers 72% of tied pubs in 
Scotland. 

The model offers significant benefits to our licensees in order to help them run a 
profitable and successful business. This means we do not only invest in the pub 
buildings, but also invest in and support the people who run that pub.  

 

During the Covid-19 crisis, we have been able to support our pubs and licensees 
precisely because of the partnership we have with our pubs. We have provided rent 
concessions worth £2 million into our pub estate in Scotland and further support 
related to guidance on accessing Government funding. We have also provided 
access to practical support and resources to help pubs restart after lockdown. Many 
free trade pubs across Scotland have not received similar support from their 
commercial landlords. 

This Bill will put investment, entrepreneurship and jobs at risk in Scotland at a time 
when the pub sector and the Scottish economy need them most. The passing of this 
Bill will force us to change our business model in Scotland. That means we would 
halt our investment in our Scottish pubs, and would either convert our Scottish 
pubs from the L&T to a managed model, or sell them (possibly for alternative use 
other than pubs). This will be to the detriment of jobs and skills at a time when the 
Scottish hospitality and pub sector in Scotland requires it most. 

About Star Pubs & Bars Limited (part of HEINEKEN UK) 

HEINEKEN UK is the UK‟s leading pub, cider and beer business and 
employs around 2,300 people. We own around 2,500 pubs through our pubs 
business, Star Pubs & Bars.  

Our unrivalled portfolio of beer and cider brands includes Foster's, 
Heineken®, Strongbow, Desperados, Kronenbourg1664, John Smith's, 
Bulmers, Amstel, Birra Moretti and Old Mout, and is backed by a full range of 
craft and speciality brands. 
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Our entire UK operations are based out of our Headquarters in South Gyle, 
Edinburgh. Including our colleagues based in the Caledonian Brewery, we 
directly employ 700 colleagues in Scotland - and support a further 5,100 
Scottish jobs in our supply chain. In Scotland, we also have 230 pubs.   

Since the acquisition of Scottish & Newcastle in 2008, we have invested 
consistently and significantly in the UK, including Scotland. Over the past 
three years we have invested more than £100 million in our UK brewing 
operations (located in Hereford, Ledbury, Manchester, Tadcaster and 
Edinburgh).   

We have invested £190m in our pub estate over the last six years (since 
2014), breathing new life into neighbourhoods and providing opportunities for 
budding entrepreneurs to realise their ambitions. Last year alone, we made 
our largest ever annual investment of £50 million in our pubs, leading to 
1,200 new jobs. In Scotland that meant an investment of £5 million creating 
92 jobs.  

Our ambition is to Build Britain‟s Best Pub Company – by attracting and 
retaining the best operators, investing to create great pubs at the heart of 
their communities and by providing licensees with market leading insight and 
support. 

The vast majority of our Scottish pubs operate under the Leased and 
Tenanted (L&T) model and are therefore run independently as small 
businesses. Less than 2% of our pubs in Scotland operate on our „Just Add 
Talent‟ model (a low cost of entry managed operator agreement).  

We are firm believers in the L&T model and believe it offers significant 
benefits to licensees. It allows licensees access to their own pub business for 
a comparatively small investment, while benefitting from our economies of 
scale and our years of experience in developing successful pubs. We see the 
model as a positive small business partnership enabling shared investment, 
business development and job creation. It is good for Scottish pubgoers, 
good for Scottish communities and good for the Scottish economy.  

Our support to pubs during Covid-19 

The Covid-19 crisis has had a profound and damaging impact on the pub and 
hospitality sector. Throughout this crisis we have been able to support our 
pubs precisely because of the L&T partnership we have with our pubs. Many 
free trade pubs across Scotland have not received similar support from their 
commercial landlords. 

We have worked with each of our pubs individually to ensure they are making 
use of Government support, as well as providing our own support to help 
them through this period of lockdown. In March, we suspended the collection 
of rent, trade debt and all associated charges – so none of our L&T pubs 
have had to pay us rent whilst they are closed in order to help them with their 
cash flow. In addition, we are providing our licensees with a significant 
reduction in that rent; two thirds of our licensees have received a rent 
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reduction of 50% to 75%, whilst one third have received a reduction of 75% 
or more. We recently announced we would be extending those rent 
concessions through until August, so that reduced rent will apply even as 
pubs reopen.  

This commitment means we are injecting over £21 million into our pub 
estate since lockdown in March, directly benefitting licensees’ 
businesses. This equates to over £2 million in Scotland.   

In addition, we have launched a website, The Pub Collective 
(www.thepubcollective.co.uk).  The website includes best practice, guidance 
on accessing Government funding, links to charitable and mental health 
support, as well as ideas on how pubs can stay connected to the local 
community. We are also ensuring there is a solution in place (at our cost) for 
out of date beer kegs and casks when pubs reopen – ensuring that licensees 
are not out of pocket for beer that is not saleable. 

With restrictions lifting, we want to see all our pubs in Scotland open, trading 
and operating as viable businesses as soon as possible. This means giving 
them the investment they require, providing them with the support and 
training to reopen safely, making sure people feel safe when they revisit their 
local. Considering the financial burden of the Tied Pubs Bill, it is extremely 
unlikely that these types of investment and support would have been 
possible.  

Response to call for evidence questions: 

1. What are your views on the Bill overall? Do you think that legislation 
in this area is necessary? 

The Tied Pubs Bill is seeking a solution to a problem that does not 
exist. The legislation proposes to introduce a Scottish Pubs Code that 
would cover only 17% of pubs in Scotland that operate under the L&T 
model.  

The majority of Scottish pubs (63%) operate independently - the Code would 
not apply to these pubs.   

The make-up of the Scottish pub market is radically different compared to 
England and Wales. In Scotland, tied pubs make up only 17% of the market, 
or 750 pubs, in comparison to England and Wales where it is 39% of the 
market and nearly 20,000 pubs. The vast majority of pubs in Scotland 
operate under the Independent Free Trade Model (64%/3000 pubs), while 
13% (500 pubs) are managed and 5% (225 pubs) are L&T with no-tie 
agreement1. 

The proposed legislation is therefore disproportionate and excessive, 
creating unnecessary red tape, costs and bureaucracy. It would only cover 

                                                           
1 These are pubs that operate under a L&T model but do not have a supply contract 
(„tie‟) in place.  
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an estimated 750 pubs in Scotland, with Mr Bibby estimating that there would 
only be 11 pubs applying to the dispute resolution process each year and 8 
arbitrations. By contrast, in England and Wales the Pubs Code Adjudicator 
(PCA) in the latest year (2019/2020) received 196 enquiries with 68 referrals 
accepted for arbitration due to the fact there are many more L&T pubs in the 
market and ones that are covered by the Code.  

This has also been the conclusion of the comprehensive and independent 
study completed by the Scottish Government which showed that no part of 
the pub sector was at a significant disadvantage. It concluded no legislative 
action was required in Scotland.2 In the intervening period, we have received 
no indications from our licensees to countenance the findings of this report. 

We anticipate the assumed operating costs for the Scottish PCA to be much 
higher than is forecast at £260,000 in Year 1 (assuming office premises are 
secured from the Scottish Government). This is because the Bill introduces 
fundamentally the same system as in E&W and therefore requires much the 
same infrastructure, at the same costs. The PCA in E&W accounts show 
operating costs as £407,000 in 2016/17. As evidenced in England and 
Wales, these operating costs are set to spiral and increase. For Star Pubs & 
Bars alone fees to fund the PCA have gone up each year: £427,000 in 
2017/18; £671,063 in 2018/19 and fees have remained high at £647,340 in 
2019/20. 

There is no need for additional costly and complex legislation, fixing 
something that is not broken. This Bill will introduce unnecessary red 
tape, complexity and bureaucracy onto a partnership that is already 
good, constructive and working for us and for our licensees.  

The L&T model offers significant benefits to our licensees in order to help 
them run a profitable and successful business. This means we have an L&T 
business model in place that not only invests in the pub, but also invests and 
supports the individual who runs that pub.  We see this as a partnership 
between ourselves and the licensee, and one that is conducted 
collaboratively and transparently to be successful.  

To that effect, we have always applied a high level of rigour throughout our 
business conduct, going well beyond and above any Code introduced in the 
UK. For one, we have always had a strong Company Charter in place prior to 
any Code, making sure we maintain a high standard of diligence in the way 
we recruit new licensees, conduct business reviews and deal with complaints 
resolution. Rigorous recruitment principles are based on ensuring a high level 
of transparency where we provide our prospective licensees with a range of 
(publicly) available data – demographics report; cask sediment history; 
licensing details; details of proposed works; rent calculations - such as to 
ensure individuals know what the business entails and what they‟re signing 
up to.  

                                                           
2 Research on the Pub Sector in Scotland (2016)  

https://www.gov.scot/publications/research-pub-sector-scotland-phase-1-scoping-study/
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When it comes to our existing licensees, we foster a good relationship, for 
example, when it comes to timings around rent reviews or renewals, giving 
licensees sufficient time to discuss and negotiate a new agreement that 
works for them. The level of support given by our Business Development 
Managers (BDMs) and the frequency of BDM visits to pubs is another 
example of conducting ourselves beyond any Code.  

As the third largest pub owning business in the UK and the largest in 
Scotland with 230 pubs, this level of rigour and conduct raises the bar in 
terms of ethical standards within the industry, and has firmly put in place 
good industry practice for others to adopt.  

We know from independent research that our licensees agree with us 
and value the support they are given.   

In 2019, data research from the independently conducted Licensee Index 
survey showed that our licensees granted Star Pubs & Bars the 2nd highest 
overall rating compared to the other  

five big pub owning businesses in the UK3. Licensees also gave Star Pubs & 
Bars the 2nd highest advocacy score, meaning they would be very likely to 
recommend us as a pub owning business. Our Business Development 
Managers (BDMs), who support our pubs on the ground, received the highest 
score compared to the other five pub businesses with tenants saying they 
believe they add value to their business. The level of added value was 
broken down into various segments with licensees expressing they feel 
particularly supported when it comes to product range advice; business 
control; credit control; licensing support and general marketing and market 
insights.  

This is consistent with our own internal data from research independently 
undertaken by Savanta4. The survey demonstrates our licensees in Scotland 
value the support they receive from our BDMs (8.7, on a score range 1 to 10 
(10 being best). This rating takes into account such things as the advice 
licensees receive in helping grow their business and the level of 
professionalism with which our BDMs conduct themselves. As in the 
Licensee Index, our licensees particularly approve and see value in the 
support services we provide (technical support 8.5; deliveries 8.1; credit 
control 8.4, amongst other things).  

These surveys provide us with valuable data to understand what we do well 
and areas that need further development. For example, between 2019 and 
2020, our internal data shows we have been able to improve in the way we 
deal with issue resolution. Our licensees gave this a score of 6.1 in 2020 
compared to 5.3 in 2019.   

                                                           
3 Data based on interviews undertaken by LI with 300 of our licensees. https://kam-
media.co.uk/the-licensee-index/  
4 Based on most recent data Jan 2020   

https://kam-media.co.uk/the-licensee-index/
https://kam-media.co.uk/the-licensee-index/
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These insights underpin the importance we give to the L&T partnership we 
have with our licensees and inform us how we can continually improve the 
support we provide to our licensees in order for them to run a profitable 
business. We expand on this in our answer in question two.   

There’s already a Voluntary Code in place that positively manages the 
relationship between tenants and pub-owning businesses. The 
voluntary code covers 539 tied pubs in Scotland out of an estimated 
750, meaning 72% of these pubs in Scotland are already covered 
voluntarily.  

We are a signatory to the Voluntary Code. This Code is functioning well and 
delivering for tied tenants as well as pub-owning businesses. Launched in 
2016, it expanded on existing protections in place under a Code of Practice 
that had been in operation on a UK-wide basis for a number of years. It gives 
our tenants extensive rights, including access to Scottish arbitration panels 
and procedures where disputes arise, overseen by a newly created Scottish 
Pubs Governing Body.  

It has always been evident that Scotland has had few disputes between 
operators and pub-owning companies, largely due to the markedly different 
property market and accompanying legal agreements in Scotland. Since 
2016, there has only been one complaint to the Pub Governing Body in 
Scotland. Given the fact that very few disputes have arisen, we do not 
believe there is an appetite with our licensees for further regulation in 
Scotland.  

2. Do you think the Bill achieves its aim of improving the relationship 
between pub-owning businesses and their tenants? 

The Bill will lead to a deterioration in relationships between tenants and the 
pub-owning business.  

This Bill will introduce unnecessary red tape, complexity and 
bureaucracy onto a partnership that is already good, constructive and 
working for us and for our licensees, and bound by a Voluntary Code. 

Based on our experience in England, tenants may have unrealistic 
expectations (in part based on advice they have received) as to what the 
Code can achieve, a point that has been acknowledged by the PCA in its 
submission to the ongoing Statutory Review of the Pubs Code.5 

The L&T model offers significant benefits to our licensees in order to help 
them run a profitable and successful business. This means we do not only 

                                                           
5 Paragraph 20 of the PCA‟s Statutory Review submission: 
“…A large proportion of the TPTs with the most protracted arbitrations have relied on 
support from campaigning groups now also acting as tenant advisers. TPT 
arguments in these cases have consistently been supported by positions that reflect 
what those advisers believe the law should be rather than what it actually is.” 
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invest in the pub, but also invest in and support the individual who runs that 
pub. To put it differently, we are much more than a property company – we 
are investing in people, skills and jobs.  

The support we provide to our licensees  

1) Investment in our pubs and people. We have invested over £190m in our 
pubs across the UK since 2014, which included over 630 major pub 
refurbishments. In 2019 we made our largest ever investment, spending £50 
million on our pubs – within that around 150 pubs received a transformational 
refurbishment of over £250,000. In Scotland that meant an investment of £5 
million, creating 92 jobs in Scotland.  

It is not just about our financial investment support - when making our 
investments, licensees get the benefit, expertise and skills from our teams of 
investment managers and third-party contractors and suppliers. For each 
refurbishment project, we also appoint an Investment Support Coach – an 
experienced trainer who works with licensees during the project.  

They help deliver the business plan, reviewing marketing offers, pre-opening 
training for the team, marketing and merchandising advice, agreeing post 
project objectives and generally providing honest, independent feedback on 
the refurbishment plans.  

2) Business help, insight and support. Our licensees have guidance and 
support from their local BDMs to help them grow their businesses. This 
includes providing advice on the business plan during the bi-monthly call-
cycle, retail marketing and product support, and to offer practical advice or 
simply by on the end of the telephone for an opinion. Our BDMs also host 
events and forums for groups of licensees at a local level where licensees 
receive market insight on current trends, category support from third party 
suppliers and retailing tips, plus ideas and opportunities to help them grow 
their businesses. Our scale allows us to bring together licensees to network 
and engage with each other. As in previous years, in 2019 we hosted the 
Scotland Forum in Glasgow for all our Scottish licensees. We know licensees 
value these events – aside from social media and email, licensees we 
surveyed said the Forums are an important part of staying in touch with other 
licensees and Star Pubs & Bars plans.   

3) Training. We support our licensees with training. In 2019 alone we hosted 30 
one day Passion for Quality workshops, 3 of which were hosted in Scotland 
(covering all aspects of cellar and bar management, such as how to get the 
best out of cask ales) averaging 14 people from 8 pubs on each day. We also 
provide access (and negotiate a discount for licensees to) the CPL eLearning 
platform. With over 40 modules on the platform, to date over 11,700 modules 
have been completed by our licensees. We launched our online „Business 
Breakfasts‟ last year – available publicly on Facebook, these cover subjects 
such as Making Tax Digital, Cleaning Beer Nozzles and Social Media 
Photography – and in the first half of this year these two minute videos have 
had 60,000 views. 
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4) Promotional deals. We negotiate deals with larger suppliers e.g. Sky to give 
licensees access to the best deals and to help them reduce their costs (for 
example, our deal with waste management company BIFFA to reduce pub 
waste management costs, saves our licensees an estimated £1,000 each per 
year).   

5) Retail marketing support. We provide our licensees with regular hints and 
tips on how to maximise retailing events throughout the year, from busier 
trading periods (such as Halloween, big sporting fixtures and Christmas) to 
slower months (such as January „bounce back‟ initiatives). Examples include 
support through our weekly Sunday Night email, bi-weekly Pub  

Life email, bi-monthly Discover Star Magazine, annual retail marketing 
calendar, and online point of sale support (where licensees can order and 
tailor their own point of sale support). In addition, we provide activation ideas 
and promotions through our beer and cider brands as well as through third 
parties. We also have an accessible „support library‟ with ten modules of 
marketing advice – from hints and tips on how to hold a successful event, to 
how to maximise PR and advertising.  

6) Legal, compliance and property – we provide licensing support, conduct 
age verification visits, and support with general compliance and advice. We 
also conduct „mystery shopper visits‟ at each of our pubs, which allows our 
BDMs to have positive conversations with the licensee on how to improve 
and grow their business.  

Covid-19 and the L&T partnership  

None of the areas of support outlined above would be provided by 
commercial landlords. This has been particularly visible in light of Covid-19. 
The Covid-19 crisis has had a profound and damaging impact on the pub and 
hospitality sector. Throughout this crisis we have been able to support our 
pubs precisely because of the L&T partnership we have with our pubs, 
protecting jobs and the livelihoods of our licensees.  

We have introduced a range of measures to support our licensees during this 
period. These support measures have included significant rent concessions 
worth a total of £21 million, combined with deferrals of payment until pubs are 
trading again. This is in addition to support on other areas such as stock, 
maintenance, business advice and other special commercial or financial 
advantage (SCORFA) benefits. This constitutes a considerably greater level 
of support than a tenant would be receiving from either a commercial landlord 
if renting, or their bank if they owned the pub with a mortgage.  

Many free trade pubs across Scotland have not received similar support from 
their commercial landlords. Whilst the best support from the commercial 
landlord or bank may stretch to a mortgage holiday or rent deferral, the bare 
minimum level of support from a pub company is this plus a further discount 
on rent.  

3. Could the Bill have any impact on investment in the pub sector in 
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Scotland? 

Yes. It would cause Star Pubs & Bars to review its business in 
Scotland. The Bill will put investment, entrepreneurship and jobs at risk 
in Scotland at a time when the pub sector and the Scottish economy 
need them most.  

 

Investment  

The Bill proposes that a MRO (Market Rent Only) can be triggered without 
any pre-requisite or qualifying circumstances. This means the licensee could 
terminate the commercial agreement at any given moment. This completely 
undermines the assurance and security that comes with commercial 
contracts and that underpins the L&T partnership we have with our licensees.  

As mentioned in our answers to question 1 and 2, investing in our pubs has 
been a key pillar of our business strategy. Last year alone, we made our 
largest ever annual investment of £50 million in our pubs, creating 1,200 new 
jobs. In Scotland that meant an investment of £5 million in our 230 pubs, 
creating 92 jobs in Scotland.  

It is precisely because of the L&T model that the sustainable future of pubs, 
underpinned by large levels of investment is protected. The MRO option will 
halt that development and removes the incentive for pub-owning businesses 
to continue to invest and provide wider support to licensees as there will be a 
substantial risk in losing that overall investment if a pub decides to go MRO.  

The L&T partnership and business model means we are not just a 
commercial landlord: we invest in our pubs as well as our licensees, 
skills and jobs and we care about the impact our pubs have on the local 
community. The passing of this Bill will force us to change our entire 
business model in Scotland. It will in effect turn us from a pub-owning 
business into a property company that will make decisions based on 
what makes commercial sense. This means we would either move our 
Scottish pubs to a managed operating model or sell them (possibly for 
alternative use other than pubs). This would all be to the detriment of 
jobs and skills at a time when the Scottish hospitality and pub sector in 
Scotland requires it most. Covid-19 and a severe economic downturn 
means investment is required more than ever; this Bill was badly 
conceived before the pandemic and is entirely ill-judged now. 

Entrepreneurship  

As evidenced by the independent Europe Economics report6, through the 
L&T model, pub companies invest significant amounts in their pub estate. 
There is therefore a danger, especially in the current environment, that with a 

                                                           
6 Europe Economics – impact analysis of the Pubs Code  

https://beerandpub.com/briefings/europeeconomics/
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decline in the number of L&T pubs, investment in the pub estate will also 
decline. Individual tenants in the most part lack sufficient  

financial capital, or the ability to access finance, in order to fund such 
investments. This would damage entrepreneurship and threaten job security 
and growth in the sector.  

For many licensees, entrepreneurship is a key driver in running a pub. Being 
able to manage and operate a small business with the security and guidance 
of a pub-owning business is incredibly attractive to prospective 
entrepreneurs. The independently conducted Licensee Index survey7 found 
that when asked about their „primary motivation for running a pub, 48% of 
licensees answered this with the ambition to run a profitable business. In 
contrast, only 4% of those surveyed licensees mentioned „owning a pub‟ as a 
key driver.   

It is up to ten times cheaper for an individual to start running a tied pub than 
buy a freehold (£30k v £300k).  Pub companies are therefore instrumental in 
widening access to the sector and offering entrepreneurship opportunities. 
Without pub companies being able to offer an entry point into the sector, 
many would-be pub entrepreneurs would be unable to enter the sector.  

4. Should the Scottish Pubs Code apply to all pub owning businesses 
and tenants in Scotland? 

This proposed legislation is unnecessary and therefore should not be 
introduced at all. In the event that the proposed Bill is advanced, in order to 
ensure fair competition and transparency in the market, the legislation should 
apply to all pubs with a relationship to a pub owning business, regardless of 
the size of the pub owning business. To fail to do so would create an un-level 
playing field for competition in the Scottish market and mean that larger pub 
owning businesses were unfairly penalised for scale that actually provide 
benefits to tenants.  

As discussed in our answer to question 1, as one of the large pub owning 
businesses in the UK and the largest in Scotland with 230 pubs, we ensure a 
level of rigour and conduct that raises the bar in terms of ethical standards 
within the industry. We have firmly put in place good industry practice for 
others to adopt – this will be penalised if a threshold is applied.  

5. Do you have any comments on the role of the Adjudicator? 

Establishing and running an Adjudicator will come with excessively high-
costs, which we believe to have been radically underestimated in the Tied 
Pubs (Scotland) Bill proposal – we detail this in our response to question 1 
and 9.  

                                                           
7 https://kam-media.co.uk/the-licensee-index/  

https://kam-media.co.uk/the-licensee-index/
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There are a number of grave concerns we have with the proposed role of the 
Scottish Adjudicator and which will deter investment, threaten jobs and skills 
development in the Scottish pub sector. 

1 Underlying principles - the draft Bill introduces a new principle: “That any 
agreement between a Pub Owning Business and Tied Pub Tenant should 
fairly share the risks and rewards amongst the parties”. This new principle is 
likely to be very difficult to apply in practice as risks and rewards for licensees 
and pub-owning businesses are different at different stages of the 
agreement. It is difficult to compare these like-for-like; there is no objective 
test as parties come into the agreement differently.  

In addition, many licensees do not realise the true value of the benefits under 
the L&T partnership. This is evidenced in the report published by the Scottish 
Government in 2016 that found that many licensees (tied and partially tied) 
undervalued their SCORFA benefits, and many lacked an understanding of 
these potential benefits available to them. 

2. Inclusion of former tenants - the Scottish Pubs Code goes further than the 
Pubs Code in E&W applying to tenants whose leases have come to an end 
but who still wish to complain under the Code. The purpose and intended 
consequences of extending the definition of a tied-pub tenant have not been 
thought through and will cause a great amount of ambiguity and uncertainty, 
as well as cost and complexity. Firstly, it is unclear what constitutes a former 
tenant. Is this a party to a lease where the term has come to an end and the 
premises re-let to a different party? Or, is it a party who has had its lease 
irritated by the POB for breach? Or, is it a party which has divested itself of 
its leasehold interest either via assignation or subletting? It is also unclear 
from the Scottish Pubs Code if a former tied tenant will continue to retain the 
right to receive a MRO offer or requirement to offer a guest beer, even once 
they have terminated their tied tenancy. Moreover, there is no prescription or 
limitation period contained in the Scottish Pubs Code limiting the time period 
for former tenants to make a  

referral to the Scottish Pubs Code which will expose POBs to significant 
uncertainty and potentially indefinite claims, all of which may require 
arbitration and some of which may be subject to court proceedings.  

3. Reports on avoidance - the requirement for the Scottish PCA to report to 
Scottish Ministers on POBs it considers are undertaking avoidance activity. 
Avoidance activity is defined very broadly in the draft Bill as “acts, omissions 
or both that are unfair and used by the POB to seek to avoid the operation of 
the Bill’s provisions and are to the detriment of the tenant“. Reports by the 
Scottish PCA to Scottish Ministers are to make recommendations on how to 
prevent such activity in future and suggest appropriate redress for 
tenants.  Within 3 months Scottish Ministers must make a public statement 
setting out what action they intend to take (or not) and why. It is not clear 
from the draft Bill or accompanying explanatory notes why the purpose or 
need for such power, given the wide investigatory powers which are retained.  

6. The Policy Memorandum states that the Bill aims to adapt the 2015 
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Act to Scottish circumstances and to avoid problems experienced in 
implementing the Act in England and Wales. Do you think the Bill 
meets these aims? 

No. This Bill will not address the material problems that have been 
identified in E&W. To the contrary, it will add new and unintended 
complexity into a market that is fundamentally different to E&W.  

The make-up of the Scottish pub market is radically different compared to 
England and Wales. In Scotland, tied pubs make up only 17% of the market, 
or 750 pubs, in comparison to England and Wales where it is 39% of the 
market and nearly 20,000 pubs. This Bill will add unnecessary complexity 
and red tape onto a market that would only cover 17% of pubs.  

Furthermore, it is a misunderstanding that the Code in E&W covers all tied 
pub tenants – it does not. In fact, while 11,500 tied pub tenants are covered 
by the Code, a further 3,500 tied tenants in E&W are not as the Code applies 
only to tenants of pub owning businesses with more than 500 tied pubs in 
E&W. This is more than four times the number of all tied pubs in Scotland 
(750). This means in E&W many more tied tenants do not operate under any 
Code and Scottish tenants already have the same rights as thousands of 
these English tenants. 

The Bill proposes that a MRO (Market Rent Only) can be triggered without 
any pre-requisite or qualifying circumstances. This, in effect, puts investment 
and entrepreneurship at risk at a time when the industry needs it most.   

The Pubs Code in E&W has demanded unprecedented systematic process 
redesign on our business, which has led to a significant increase in operating 
costs. There are a number of material deficiencies in the Pubs Code regime. 
Whilst we have continued to work constructively with the Office of the PCA 
and Department for Business, Energy, Industry and Strategy (“BEIS”), the 
deficiencies in the Code have resulted in us having to raise a number of 
challenges to the High Court in London in order to seek clarity on the 
statutory regime. 

This Bill will incentivise pub businesses to change their business model in 
Scotland, with fewer pubs operating through the L&T model and a shift 
towards directly managed premises. Mr Bibby actually acknowledges this. 
Currently, the vast majority of our pubs in Scotland, around 75%, operate 
under an L&T agreement.  

If this Bill passes, we will change our L&T business model to managed 
agreements and/or dispose of pubs altogether, which will be to the 
detriment of investment, jobs and many would-be pub entrepreneurs 
unable to enter the sector.  

This trend in shift from L&T to managed agreements has been clearly 
identified in E&W in the independent report undertaken by Europe 
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Economics. The report references data collected by the market research firm 
CGA that notes that:  

“In 2017 and 2018, [CGA data] shows year-on-year falls in tenanted and 
leased pub numbers by 4.2% per year. In that same time, however, total pub 
numbers fell 2.3% in 2017 and 1.4% in 2018. This is because some of the 
decrease in tenanted and leased pubs has been offset by an increase in 
managed pub numbers, which rose 0.8% in 2017 and 2.6% in 2018. […] 
Interestingly, in Scotland, where the legislative changes do not apply, this 
effect is not seen in CGA‟s data.8”  

A similar development will occur if this Bill is passed which will defeat the 
purpose of the Bill and diminish even further the number of pubs that operate 
under the L&T model, denying many the opportunity to run their own 
business.  

7. The Bill proposes that tied tenants have the option to apply to their 
pub owning business for a quote for a ‘Market rent only’ (MRO) 
contract. Do you agree with this proposal and how do you think it 
would work in practice? 

As we have outlined above, the MRO option proposed will put investment 
and entrepreneurship at risk at a time when the industry and Scottish 
economy needs it most.  

The MRO can be triggered without any pre-requisite or qualifying 
circumstances. This completely undermines the assurance and security that 
come with commercial contracts and that underpin the L&T partnership we 
have with our licensees. It will introduce significant uncertainty for our 
business and will undermine our current investment plans.   

Land and Buildings Transaction Tax (LBTT) and property implications:  

- The draft Bill states that a market rent only lease will set the rent 
payable at “(i) an amount to be agreed between the landlord and 
the tenant in accordance with a procedure described in the code 
or (ii) in the event no agreement is reached in accordance with 
that procedure, the market rent”  This appears to imply that there 
is scope for the rent payable under the MRO lease to be a sum 
other than the market rent.  Further details are required as to the 
manner in which this procedure would operate and the criteria to 
be applied in determining the rent payable if this is something 
other than open market rent review principles. There is also no 
reference to any dispute resolution provisions where the parties 
cannot agree a rent under the above procedure or what 
constitutes a market rent in any given  

 

                                                           
8 Europe Economics – impact analysis of the Pubs Code 

https://beerandpub.com/briefings/europeeconomics/
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set of circumstances. The draft Bill seeks to specify that there will 
be terms which must be included in an MRO lease in order for it to 
be compliant. Furthermore, it states that an MRO lease must not 
contain unreasonable terms.  There has been much uncertainty 
around these requirements in referrals in E&W and it should be 
noted that in determining such matters in an open market free of 
tie environment there is no “one size fits all” solution as each 
lease and premises will be the subject of its own local market 
considerations and trading environment.  

- The draft Bill is silent on other considerations such as the effect of 
any ongoing tenant obligations in the tied lease (e.g. repair 
obligations) and the manner in which this will be dealt with via the 
MRO lease. It will be necessary for such obligations to continue to 
apply in an MRO lease and for the tied tenant to maintain liability 
for such matters as releasing this burden back to pub owning 
business may be costly in certain cases and therefore reduce 
sums available for long term investment in premises at the end of 
the lease term and ability to re-let leading to an overall detrimental 
impact on the environment in which the premises are located.  

- A further example of where the draft Bill might produce some 
clarity is the tax considerations which arise where a tenant opts to 
enter into an MRO lease. In particular, exercising an MRO right is 
likely to have LBTT implications for tenants in addition to the 
ongoing requirement to submit LBTT Returns to Revenue 
Scotland every three years in respect of their existing tied lease.  
It is also likely that further sums of LBTT will fall due and tenants 
need to be advised of the implications arising from the increased 
rent and any extended lease term connected with an MRO lease. 
The Financial Memorandum states that costs to tied tenants 
associated with the draft Bill will depend on whether they exercise 
the MRO. This is one such cost which a tied tenant needs to 
consider in the context of the overall package in addition to the 
loss of support services.  

- The definition of market rent as set out in the draft Bill falls 
somewhat short of the usual definition in an investment lease and 
does not deal with a number of aspects. For example, the terms of 
the hypothetical tenancy need to be clarified and assumptions 
around compliance with landlord and tenant obligations, suitability 
for proposed use and whether the premises have been fully fitted 
out. It would also be usual for matters such as previous 
occupation by third parties or any goodwill attached to the tied 
tenant‟s business to be disregarded where that may have an 
influence on the determination of the market rental figure   

Fundamentally, the same issues will remain but likely to a greater degree due 
to their impact on a very concentrated number of businesses. Any solutions 
to the problems will have to be  
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worked out by the Scottish Government within a year of the Bill passing. We 
do not believe this is feasible, especially in the current climate.  

8. The Bill proposes that tenants should have the right to stock at least 
one guest beer at any time, irrespective of the terms of their contract. 
What impact would this have? 

The level of stocking requirement proposed here allows for ambiguity and 
interpretation that undermines the security of the commercial agreement and 
will be a risk to investment in pubs. There is particular ambiguity around two 
components proposed:  

 There is no guidance on the stocking level required to stock guest beer, 
regardless of the terms of the tied agreement with the pub-owning 
business.  

 Tenants would be able to change the guest beer at any time.  

Brewers who own pubs should have a right to ensure that their own 
products are stocked, their route to market is protected and direct 
competitor brands can be reasonably restricted. It is recognition for the 
huge investments we make in our pubs, breweries and supply chain (as 
outlined above). 

Having said that, we firmly believe our pubs are at the heart of communities 
and, as such, should have a local, craft beer in order to remain commercially 
attractive. We know that Craft Ale is particularly popular in Scotland and the 
second biggest market behind London. 

We already offer choice and flexibility to our licensees: 

 through the innovative Society of Independent Brewers Beerflex 
scheme. This provides our licensees the opportunity to source and sell 
locally sourced cask ales and craft beer. This allows access to a broad 
range of Scottish beers and also helps to support independent Scottish 
brewers by providing routes to market. So far, 14 of our pubs are 
ordering SIBA brands which is limited and suggests licensees are 
satisfied with the products offered through the tied agreement.   

 We run a monthly guest ale program with the option of 12 guest ales 
available per month. 

 We also provide further tailored solutions to individual licensees.  

The guest beer provision proposed in this Bill is ill thought-out and will 
have the opposite impact than intended, which is to widen choice and 
provide a route to market for local, small craft brewers.  

Our own commercial data underpins this. Sales data and choice on offer in 
our L&T pubs in Scotland over the last twelve months shows 57% of draught 
volume in our L&T Pubs in Scotland came from 3rd party brands. This 3rd 
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party draught beer brand is made of one large brewer predominantly 
operating in Scotland. Rather than widening choice, the option proposed 
would allow for big local brewers to simply outprice smaller domestic 
brewers. 

As the SBPA outlines in its submission, a race-to-the-bottom would occur as 
the vast majority of pubs would opt for lowest priced product out of economic 
necessity. Smaller and medium sized brewers would need to sell their 
products at a significant loss just to be able to compete with the larger 
companies.  

This is a step backwards when you consider that there is already a working 
system to encourage local products into pubs.  
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9. The Bill proposes that the office of Pub Code Adjudicator will be 
funded through a levy on pub-owning companies in scope of the 
code. The Financial Memorandum estimates that annual costs for 
pub-owning businesses will be around £6,000 to £86,700 depending 
on size. The Committee would welcome any views of these estimates 
(and the assumptions around the volume of work for the office of the 
Pub Code Adjudicator) and the funding model. 

We anticipate the assumed operating costs for the Scottish PCA to be much 
higher than is forecast at £260,000 in Year 1 (assuming office premises are 
secured from the Scottish Government). This is because the Bill introduces 
fundamentally the same system as in E&W and therefore requires much the 
same infrastructure, at the same costs. The PCA in E&W accounts show 
operating costs as £407,000 in 2016/17. As evidenced in England and 
Wales, these operating costs are set to spiral and increase. For Star Pubs & 
Bars alone fees to fund the PCA have gone up each year: £427,000 in 
2017/18 and £671,063 in 2018/19 and fees have remained high at £647,340 
in 2019/20. 

1. Disproportionate, excessive costs – as detailed in question 1, the 
estimated operational costs of the Scottish PCA are disproportionate and 
excessive to the number of tied pubs and anticipated no. of enquires and 
arbitrations in Scotland.   

2. Risk of increased operational costs – as detailed in question 1, the annual 
operating costs for the PCA in E&W has increased by more than 50% since 
the Pubs Code was introduced  

despite a significant reduction in the number of enquires and arbitration 
referrals. There is a concern that the introduction of a Scottish PCA could 
lead to further significant costs to the industry as a whole. 

As we‟ve stated above, if the Bill were to pass, we would change significantly 
our business model in Scotland and will move many more of our pubs onto 
managed agreements. This means fewer pubs will be covered under the 
Code, meaning ongoing costs for a Scottish PCA year on year will gradually 
be shared by fewer and fewer pubs, burdening businesses and licensees.  

This Bill will also take up valuable taxpayers‟ money, taking away public 
spending from areas where they are needed most. As well as the cost to 
setup the Adjudicator and Code, the Bill will create a significant amount of 
work for civil servants and the government when writing the Code. In 
addition, any arbitration that results in a court process will also tie-up Court 
resource and time. This will come at a time when we are still recovering from 
the fall-out of the pandemic.  

Ultimately, the true cost will be levied onto consumers: any additional costs 
will also have to be met by someone and whilst a levy will apply to pub-
owning businesses, the true cost will ultimately be passed on to the 
consumer in the form of higher prices. 
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10. Do you have any other comments on the Bill?  

The consultation undertaken by Mr Bibby and used as support for this Bill 
was fundamentally flawed. It resulted in only 29 tenants responding to the 
short multiple-choice questionnaire. The consultation responses did not give 
any further empirical or convincing evidence to suggest that there were any 
issues which would be best addressed by primary legislation. Legislation 
should be based on facts and evidence, not anecdotes and individual 
examples.  

This Bill is unnecessary. It adds complexity and costs onto a partnership that 
is working constructively, and which abides, in the most part, by an existing 
Voluntary Code. It threatens investment, jobs and entrepreneurship at a time 
when the pub industry and the Scottish economy at large have been severely 
impacted by the Covid-19 crisis. All these factors should be considered and a 
thorough impact assessment should be undertaken, if further passing of this 
Bill is to be considered.  
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