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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM            The Campaign for Pubs 

1. What are your views on the Bill overall? Do you think that legislation in this area 
is necessary? 

Yes and well overdue, not least because there is an imbalanced situation where pub 
tenants in England and Wales are covered by a statutory Pubs Code and have the right to 
trigger a market-rent-only (MRO) option whereas tenants of the same companies operating 
in Scotland do not. This is perverse and unfair.     

The reason it is necessary is very simple – because large pubcos and breweries take more 
than is fair or reasonable from pub profits, leaving tenants with an inadequate and unfair 
share of their pub’s profit and in some cases, little or none. The tied model has been 
skewed and manipulated and so tenants not only pay hugely marked up ‘tied’ prices (which 
are notably and worryingly similar amongst the large companies) but also are charged 
above market rents, so they are in many cases double overcharged. There is no 
mechanism to stop this, which is why legislation is necessary.   

Four damning reports of a House of Commons Select Committee exposed the reality of the 
business model as operated by large pubcos and voluntary ‘self-regulation’ was a complete 
failure, so to stop the exploitation of small businesses (pub tenants) by huge corporations in 
what is a completely imbalanced relationship, legislation is required and we support the 
aims of the Tied Pubs Bill, which is needed for Scottish tenants.         

2. Do you think the Bill achieves its aim of improving the relationship between 
pub-owning businesses and their tenants? 

Yes, because the basis of any business relationship has to be fairness and based on a fair 
split of profit between small and large businesses. Alas this is not the case without 
intervention, which is why legislation is needed and only then can there be a healthy 
tenanted model. All pub tenants, their representative organisations and campaigners 
actually want is a fair tenanted model – with a fair split of the profit of the pub between 
tenant and pub owner. Once this is enshrined in law, then the relationships between 
tenants and pub-owning companies can only be improved.   

3. Could the Bill have any impact on investment in the pub sector in Scotland? 

Breweries and other suppliers already invest very significant sums in the freetrade and 
have made clear they could invest more with better and fairer access to pubs, which is one 
of the things that a freer market would do.  

The pubcos and their trade body, the Scottish BBPA, will claim that pubcos won’t invest in 
pubs unless they have people on a tied deal (involving the hugely marked up tied prices). In 
actual fact this is effectively admitting the truth about the unfairness of the tied model but 
also the reality of so-called ‘investment’ in pubs when the cost of this is then added into the 
overall rent/wet rent being paid by the tenant, so it is really no more than a loan!    
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Many tied pubs have been chronically underinvested in due to the onus being on the 
publican because the large companies operate fully repairing and insuring leases. So in 
truth the pubco model has stifled investment.  Meaningful investment in pubs comes from 
smaller successful pub-operating companies and the growing number of excellent smaller 
breweries as well as from freehold operators. Ultimately therefore more pubs that are not 
tied to large companies would unlock entrepreneurialism and allow more pubs to deal direct 
with suppliers and choose their own offer for their own customers free from the yoke of tied 
price lists and the restrictive model of the tie.     

4. Should the Scottish Pubs Code apply to all pub owning businesses and 
tenants in Scotland? 

Yes and not only tied tenants. All tenants have the basic right to be free from exploitation 
whether in the form of excessive tied prices or excessive rents (or both).  

One of the flaws in the flawed and weak legislation in England and Wales is that the Code 
only applies to tied tenants, meaning that any tenant exercising their right to go free-of-tie 
(market-rent-only) immediately puts them outside the remit of the Code and any protection, 
despite being with the same company and with a huge imbalance of power in the business 
relationship. All pub tenants should have the statutory right to fair dealing, to not being 
charged unreasonable and exploitative rents and to access an independent rent review, not 
just tied tenants.   

5. Do you have any comments on the role of the Adjudicator?  

Yes, what is vital is that the role must be a statutory Pubs Code Adjudicator, with the clear 
statutory role to uphold the Pubs Code and to make adjudications wherever needed, which 
then become precedent. In England and Wales, despite being called an adjudicator is 
nothing of the sort and is in reality an arbitrator and someone who oversees, but does not 
adjudicate. This makes the role scarcely worth having and is not what Parliament intended. 
In Scotland, there must be a proper Adjudicator with a clear role and powers to ensure the 
Pubs Code and tenants’ rights are upheld.         

In terms of the appointment, the obvious mistakes made in England must be avoided and 
no-one with any past or current financial links to pub-owning companies should be 
considered for the role. We also believe that the Adjudicator, as well as not being linked to 
any companies involved in the pub sector, should also have legal training to properly 
understand and fulfil the role of a genuine statutory adjudicator. There should be a proper 
and transparent process for appointing the Adjudicator with scrutiny from the Scottish 
Parliament (something that did not happen with the appointments for the English and Welsh 
role.          

6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 
Scottish circumstances and to avoid problems experienced in implementing the 
Act in England and Wales. Do you think the Bill meets these aims?  

We think the Bill largely meets these aims, however we do think that: 

 There must be a genuine Market Rent Only option in the primary legislation – which 
means the right to an independent rent assessment and to pay the independently 
assessed rent only to the pub-owning company with no other changes to the lease (and 
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to be able to pay the independently assessed rent within 3, maximum 4 months with no 
ability for pubcos to thwart or delay this and no need for arbitration). 
   

 The Bill should apply to all pub tenants, not just tied tenants (all of whom should be able 
to request an independent rent assessment). 

 

 The Code and right to MRO must apply immediately and with the powers for the 
Adjudicator to take action and adjudicate immediately.     

7. The Bill proposes that tied tenants have the option to apply to their pub 
owning business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree 
with this proposal and how do you think it would work in practice? 

It is fundamental that there is a genuine Market Rent Only option (indeed this is far more 
important than there being a pubs code and adjudicator – and could be delivered without 
either, if necessary).   

The concept of the Market Rent Only option was defined by the Fair Deal for Your Local 
campaign and simply means, as above, the right to an independent rent assessment and to 
pay the independently assessed rent only to the pub-owning company with no other 
changes to the lease (and to be able to pay the independently assessed rent within 3, 
maximum 4 months with no ability for pubcos to thwart or delay this and no need for 
arbitration).   

In England & Wales, there is NO genuine Market Rent Only option, only the weak right to 
demand an assessment of the rent by the pubco, who then inevitably picks a figure to 
compensate for their loss from no longer being able to charge inflated tied prices. So in 
reality, tenants who have managed to move onto what are called ‘MRO’ agreements have 
nothing of the sort – they are actually on a free-of-tie agreement on a figure negotiated from 
an initial figure supplied by the pubco. This is not a Market Rent Only deal – and the market 
rent must only be used where the rent is from an independent assessment, not one done by 
the pub-owning company.     

It is also key that the right to move to an MRO lease means no other changes to the lease 
other than: 

1. The rent becomes the independently assessed Market Rent. 
2. All product and supply ties and any additional costs or purchasing obligations are 

removed.     

So moving to a Market Rent Only lease should be done by deed of variation and does not 
require a new lease (nor should any tenant be forced into accepting one, as has happened 
in England and Wales, on detrimental terms).   

8. The Bill proposes that tenants should have the right to stock at least one guest 
beer at any time, irrespective of the terms of their contract. What impact would this 
have? 

The most important thing is a genuine Market Rent Only option, which then allows a pub 
tenant to choose to either be on a fair tied agreement or on a fair free-of-tie agreement with 
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the rent based on an independent assessment. This is what will allow more access to pubs 
for the increasing number of excellent independent brewers in Scotland, which also 
increases consumer choice. 

We’d be happy to see a guest beer option also, but this need would need defining (does it 
apply to any beer for example or only to certain types of beer?) and the underlying and 
fundamental point is access to a genuine Market Rent Only please. So all tenants should 
have the choice to be on a fully tied agreement on a fair rent, a genuine Market Rent Only 
option or to agree a part-tied agreement which involves non-tied ‘guest’ beers (and this may 
form part of any negotiation on rent separate from a genuine MRO agreement).     

9. The Bill proposes that the office of Pub Code Adjudicator will be funded 
through a levy on pub-owning companies in scope of the code. The Financial 

Memorandum estimates that annual costs for pub-owning businesses will be around 
£6,000 to £86,700 depending on size. The Committee would welcome any views of 
these estimates (and the assumptions around the volume of work for the office of the 
Pub Code Adjudicator) and the funding model. 

This model is acceptable, we would also support taxpayer funding. The important thing is to 
get the legislation and role definition/powers right.   

10. Do you have any other comments on the Bill?  

The one-year review point is a good idea but the operation of the Code and MRO must 
begin immediately the farce in England and Wales where the Adjudicator did nothing for 
some time and many tenant were let down due to this dithering.     

What is most fundamental is to this Bill, however, is to get the legislation right in the first 
place – something that did not happen in England and Wales where the initial legislation 
was too loose, not properly defining the Market Rent Only option and leaving too much to 
the Pubs Code which watered down the intent of the UK Parliament and introduced a weak 
and deeply flawed process for accessing a Market Rent Only option (as well as mis-defining 
it). There is a great opportunity for the Scottish Parliament and Scottish Government to 
introduce much simpler, clearer and actually effective legislation to give Scottish pub 
tenants the genuine simple right to fair rents and a fair tenanted model, allowing them to 
take a fair share of their pub’s profit and make a living – which also makes the pub business 
itself more sustainable. 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf

