
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

Name of the SI(s) (if known) or a title describing the policy area 

EU Exit Legislation about public procurement.  The UK Government is asking for 

agreement to bring forward two instruments (broadly, the GPA instrument and the 

International Agreements instrument), using powers in the Trade Bill 2019-21 once 

it receives Royal Assent, to make some limited and technical amendments to 

Scottish legislation about public procurement.   

A brief explanation of law that the proposals amend 

As a part of EU Exit, the UK Government is in the process of acceding to the World 

Trade Organisation Government Procurement Agreement, or GPA, in its own right.  

This means that domestic procurement legislation needs to be amended to reflect, 

on the one hand, the UK’s accession to the GPA and, on the other hand, its 

obligations in rolled-over, international trade agreements with countries that the EU 

had an equivalent agreement with before the end of the Transition Period and which 

touch on public procurement.   

To do this the UK Government is planning to bring forward two instruments to amend 

domestic procurement Regulations, and so these will have effect across the whole 

UK, as follows: 

 the Public Contracts Regulations 2015; 

 the Utilities Contracts Regulations 2016;  

 the Concession Contracts Regulations 2016; 

 the Public Contracts (Scotland) Regulations 2015; 

 the Utilities Contracts (Scotland) Regulations 2016; and 

 the Concession Contracts (Scotland) Regulations 2016. 

As public procurement is devolved and the amending regulations will make 

provisions that could, instead, be made by Scottish Ministers, the UK Government is 

seeking agreement to legislate on a UK-wide basis.  

The two UK instruments will only amend some very limited and technical elements of 

Scottish regulations and so that these can have effect across the whole UK and 

deliver the UK’s procurement obligations under its international obligations.   

Summary of the proposals  

The UK Instrument proposes to make amendments in two areas falling within 

devolved competence. 

 The first instrument (GPA instrument) 

Firstly, to amend the procurement Regulations for the UK and Scotland (using clause 

1 of the draft Trade Bill once it receives Royal Assent and which will give UK and 



Scottish Ministers the power to make these amendments by negative procedure) so 

that these will reflect the UK’s accession to the GPA in its own right rather than in its 

current capacity as an EU member State.  In general terms, these changes will 

ensure that suppliers established in territories and states, party to the GPA, will 

continue to be afforded the same rights and remedies they currently have access to 

when participating in UK procurements, after the end of the Transition Period.  The 

main difference is that those rights will flow from the UK’s Annexes and status as an 

independent member of the GPA rather than from the UK part of the EU Annexes as 

they presently do.  To do this, the UK Government will amend some limited and 

technical provisions in our Public Contracts (Scotland) Regulations 2015 and 

equivalent provisions in our Utilities Contracts (Scotland) Regulations 2016 and 

Concessions Contracts (Scotland) Regulations 2016.   The UK Government has 

confirmed that it intends to accede to the GPA on substantially the same terms as 

under current EU membership and so most of the changes will be technical in 

nature.  These technical changes will just reflect that the UK is no longer a member 

of the GPA because of its membership of the EU but is a member in its own right.  

So, there would be no practical advantage to making these amendments separately 

in Scotland.    

 The second instrument (International Agreements) 

Secondly, the UK is attempting to negotiate the ‘roll-over’ of existing international 

agreements which the EU already has with third parties and which touch on public 

procurement.  UK and Scottish procurement legislation needs to be amended to 

reflect the UK’s obligations in these rolled-over EU international trade agreements.  

The UK Government is asking to use the clause 2 power (which enables UK and 

Scottish Ministers to make these amendments by affirmative procedure) in the Trade 

Bill to amend Scottish procurement Regulations.  This will be to set out, for example, 

a list of all the transitioned UK trade agreements that contain obligations on UK 

contracting authorities and to extend access to the remedy regime to relevant 

suppliers.  Again, there would be no practical advantage to making these 

amendments separately in Scotland as these are linked to the negotiation of 

international agreements.  Our Scottish regulations would have to be amended to 

comply with the UK’s international obligations and so we would simply be following 

the UK approach.  Also, the UK Government has committed to providing continuity 

as far as possible in these existing trade relationships with third countries (i.e. to 

maintain the status quo as far as possible) now we have left the EU and these 

technical amendments are simply how it will do that as far as these relate to public 

procurement.   

An explanation of why the change is considered necessary 

Existing legislation helps to preserve, in domestic law, obligations arising from 

agreements concluded by the EU on the UK’s behalf.  Without these two instruments 

however, and after the end of the Transition Period, the UK will not be able to 



implement fully the procurement obligations of international agreements over time 

and in all circumstances using existing legislation. 

With respect to the first instrument, these limited, technical changes to procurement 

legislation are needed to reflect the UK’s independent membership of the GPA once 

it accedes.   

With respect to the second instrument, the changes are also needed to allow the UK 

Government to implement trade agreements (that contain procurement obligations 

on contracting authorities) with countries that had agreements in place with the EU 

immediately before the end of the Transition Period.  This is important because the 

UK Government has committed to providing continuity as far as possible in existing 

trade relationships with third countries now it has left the EU.  

Scottish Government categorisation of significance of proposals 

Category A – these proposals are all technical in nature. 

Impact on devolved areas 

While Scottish Ministers could make these amendments, the impact on devolved 

areas is limited to the two technical areas outlined in this notification. There will only 

be limited technical adjustments made to the main Scottish procurement legislation: 

the Public Contracts (Scotland) Regulations 2015 (and equivalent provisions in the 

Utilities Contracts (Scotland) Regulations 2016; the Concession Contracts (Scotland) 

2016).   

For example, limited technical changes needed to make clear that the UK has 

acceded to the GPA and to allow suppliers currently entitled to a remedy under the 

GPA to continue to have access under the new domestic regime.  Amendments will 

also be made to set out a list of all the transitioned UK trade agreements. 

Summary of stakeholder engagement/consultation 

There has been no specific stakeholder engagement or consultation on these 

amendments due to their very technical nature. The intent behind these 

amendments is simply to ensure that the public procurement rules continue to 

function without the backdrop of EU directives and infrastructure. 

A note of other impact assessments, (if available) 

None, due to the very technical nature of the amendments concerned. 

Summary of reasons for Scottish Ministers proposing to consent to UK 

Ministers legislation 

The amendments in these instruments, which affect Scotland, currently apply 

already at EU level and have effect across the whole of the UK.  The UK 



Government has confirmed that it intends to accede to the GPA on substantially 

the same terms as under current EU membership and to providing continuity as far 

as possible in existing trade relationships with third countries. The changes will 

therefore have minimal practical effect on those involved in the procurement 

process.  Given Scottish legislation has to be amended to comply with the UK’s 

international obligations it is entirely sensible for these technical amendments to 

have effect across the whole of the UK. 

Intended laying date (if known) of instruments likely to arise 

We understand that the UK Government intends to lay these instruments in draft 

using the negative and affirmative procedures just after the Trade Bill receives 

Royal Assent.  It is currently expected that the instruments could be laid in mid to 

late December but it remains unclear when the Trade Bill will receive Royal Assent 

and therefore when the powers in it will become available for use by the UK 

Government.  So the laying date may change although we do not expect this to be 

any earlier than mid to late December.  An update will be provided, if needed, and 

once the timetable becomes clearer. 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 

Minister’s proposal to consent, why not? 

Not applicable 

Are there any broader governance issues in relation to this proposal and 

how will these be regulated and monitored post-withdrawal?  

No, these amendments are limited and technical in nature. 

Any significant financial implications? 

No financial implications are anticipated as a result of these amendments because 

these are limited and technical in nature. 

 

 

 


