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Equalities and Human Rights Committee 

1st Meeting, 2019 (Session 5)  

Thursday 10 January 2018 

Age of Criminal Responsibility (Scotland) Bill Cover Note 

Introduction 

1. The Age of Criminal Responsibility (Scotland) Bill was introduced to the Scottish
Parliament on 13 March 2018.

2. The Bill was accompanied by:

• A Policy Memorandum
• Explanatory Notes
• Financial Memorandum
• Statements on Legislative Competence
• Delegated Powers Memorandum

3. The Bill was also accompanied by a Child Rights and Wellbeing Impact
Assessment and an Equality Impact Assessment.

Background to the Bill 

4. The Age of Criminal Responsibility (Scotland) Bill was introduced following a
Scottish Government consultation and the recommendations of an Advisory
Group which was established in 2015.  The Group was tasked with examining the
implications of raising the age of criminal responsibility from eight to 12 years.

5. The Advisory Group’s report and accompanying 2016 Child Rights and Wellbeing
Impact Assessment (revised in 2018), informed the creation of this Bill.

Contents of the Bill 

6. The Bill is in five parts:

• Part 1 deals with raising the age of criminal responsibility

• Part 2 relates to disclosure of convictions and other information

• Part 3 deals with the provision of information to victims

• Part 4 relates to the investigatory and other powers of the police

• Part 5 includes final provisions

http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29S052018.pdf
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29PMS052018.pdf
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29ENS052018.pdf
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29FMS052018.pdf
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBILL29LCS052018.pdf
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29DPMS052018.pdf
https://www.gov.scot/Publications/2018/03/7264
https://www.gov.scot/Publications/2018/03/7264
https://beta.gov.scot/binaries/content/documents/govscot/publications/report/2018/03/age-criminal-responsibility-scotland-bill-equality-impact-assessment/documents/00532699-pdf/00532699-pdf/govscot:document/
https://www.gov.scot/Resource/0051/00510795.pdf
https://consult.gov.scot/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/00497071.pdf
https://www.gov.scot/Resource/0049/00497073.pdf
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Written Evidence Received 

7. The Committee issued a Call for Evidence on the Age of Criminal Responsibility
(Scotland) Bill on 27 April 2018. A total of 41 submissions were received and
these can be viewed here.

Stage 1 Report and Debate 

8. The Committee published its Stage 1 Report on 7 November 2018.

9. Parliament’s Stage 1 consideration of the Bill took place on 13 November 2018.
Following debate, the general principles of the Bill were agreed to without
division. Immediately thereafter the Bill moved on to Stage 2.

Stage 2 

10.  At its meeting on 13 December 2018, the Committee considered its approach to
the Bill at Stage 2. The Committee agreed to take evidence on amendments to
raise the age of criminal responsibility to 14 or 16 and amendments to raise the
age of criminal prosecution to 14 or 16, in particular to seek written evidence on
the amendments from those who provided evidence at Stage 1 and to take oral
evidence from agreed witnesses. A call for evidence was issued on 14 December
2018 with a deadline of 7 January 2019 (attached at Annex A). 18 submissions
have been received and are attached at Annex B.

11.  In addition, the Committee received a copy of a letter from the Council of
Europe’s Commissioner for Human Rights to Maree Todd, Minister for Children
and Young People, already circulated to the Committee. The response to this
correspondence has been provided to the Committee and it is understood this is
to be treated as the Scottish Government’s response to the Committee’s call for
views at Stage 2. This correspondence is attached at Annex C.

Future Meetings 

12. On Thursday 17 January, the Committee will hear from Children and Young
People’s Commissioner Scotland and the Lord Advocate. The Committee has
also requested to hear from a representative of the UN Committee on the Rights
of the Child. The Clerk can provide an update on arrangements.

Further Information 

13. The Scottish Parliament’s Information Centre (SPICe) also prepared a detailed
briefing on the Bill.

Clerks/SPICe 
Equalities and Human Rights Committee 

7 January 2019 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108313.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108266.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/7/Age-of-Criminal-Responsibility--Scotland--Bill-Stage-1-Report/EHRiCS052018R05.pdf
https://www.parliament.scot/parliamentarybusiness/report.aspx?r=11773&mode=pdf
http://www.parliament.scot/S5_BusinessTeam/Chamber_Minutes_20181113.pdf
https://www.parliament.scot/S5_Equal_Opps/Minutes/20181213AMinutes.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2018/8/15/Age-of-Criminal-Responsibility--Scotland--Bill/SB18-49.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2018/8/15/Age-of-Criminal-Responsibility--Scotland--Bill/SB18-49.pdf


Age of Criminal Responsibility (Scotland) Bill - Stage 2 

The Equalities and Human Rights Committee agreed at its meeting on 13 
December to take further evidence to inform its consideration of amendments 
to the Age of Criminal Responsibility (Scotland) Bill at Stage 2.  

It agreed to seek written evidence from those who provided evidence at 
Stage 1. Of particular interest to the Committee are the possible implications 
of raising the age of criminal responsibility to either 14 or 16, as well as raising 
the age of criminal prosecution to either 14 or 16. You can access the 
amendments lodged to the Bill here. 

The Committee has identified some areas where it would be helpful to have 
your further views: 

• whether you are supportive of increasing the age of criminal
responsibility/prosecution to 14 or 16; please explain the reasons for
your views,

• the number of young people affected and the associated types of
behaviour in these higher age groups,

• what changes to or additional services are required to support an
increase in the age of criminal responsibility/prosecution to 14 or 16,

• the impact on young people of raising the age of
responsibility/prosecution to 14 or 16,

• the potential cost implications for your organisation and any indication
of the time required to make changes to support an increase,

• whether Scots Law in this area should be tied to the United Nations
minimums, and

• any other impacts in relation to disclosure, victims and police powers.

Any views should be submitted by Monday 7 January 2019 for them to be 
considered at the Committee’s meeting on Thursday 10 January. Please note 
that you can answer any or all questions.  

You can send us your views by— 

Emailing us at: equalities.humanrights@parliament.scot 
You can write to us at:  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/107986.aspx#stagetwo
mailto:equalities.humanrights@parliament.scot


Equalities and Human Rights Committee 
Room T2.60,  
Scottish Parliament,  
Edinburgh,  
EH99 1SP 

You can find us on Twitter: @SP_EHRiC 

Before making a submission, please read our privacy notice about submitting 
your views to a Committee. This tells you about how we process your 
personal data. 

Please use the template provided to format your submission. This includes 
the mandatory Data Protection Form. Submissions which are missing a Data 
Protection Form cannot be processed and may not be considered by the 
Committee. Such submissions will be returned to you. 

We welcome written views in English, Gaelic, Scots or any other language. 
Due to the time required to process and analyse evidence, late submissions 
will only be accepted with the agreement of the Committee. 

Written responses should be sent electronically, in the template format to the 
following address. Ideally, they should be no more than four sides of A4: 
equalities.humanrights@parliament.scot 

If you cannot submit electronically you may send in a hard copy written 
submission. If you are sending in a hard copy submission please print off and 
include a copy of the Data Protection Form. Please send them to the address 
above. 

The Committee appreciates greatly your assistance with its legislative 
scrutiny. Should you have any questions about this request, please contact 
the Clerks. You can ring us: 0131 348 5217 or 0131 348 6040 

https://twitter.com/sp_ehric
http://www.scottish.parliament.uk/S5_Equal_Opps/Committee_Office_-_evidence_submission.pdf
http://www.scottish.parliament.uk/S5_Equal_Opps/Submissions_-_DP_Form_and_template_v2.docx
http://www.scottish.parliament.uk/S5_Equal_Opps/Submissions_-_DP_Form_and_template_v2(1).docx
mailto:equalities.humanrights@parliament.scot
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ANNEX B 

Submission from: 

• Centre for Excellence for Looked After Children in Scotland 
(CELCIS)

• Centre for Youth and Criminal Justice
• Children and Young People’s Commissioner Scotland
• Children’s Hearings Scotland
• Church of Scotland
• Community Justice Scotland
• Criminal Justice Voluntary Sector Forum
• Elaine E. Sutherland, Professor of Children and Family Law
• Includem
• National Youth Justice Advisory Group
• North Ayrshire HSCP
• Orkney Islands Council
• Scottish Children’s Reporter Administration
• Scottish Independent Advocacy Alliance
• Scottish Youth Parliament
• Together
• Victim Support Scotland
• Who Cares? Scotland
• Dr Claire McDiarmid
• Children of Scotland
• Howard League Scotland



EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 

SUBMISSION FROM CENTRE FOR EXCELLENCE FOR LOOKED AFTER CHILDREN 
IN SCOTLAND  

The opportunity to provide further evidence to the Equalities and Human Rights Committee 
to inform its consideration of amendments to the Age of Criminal Responsibility (Scotland) 
Bill at Stage 2 is warmly welcomed. From evidence gathered to date, and as noted in the 
Committee’s Age of Criminal Responsibility (Scotland) Bill Stage 1 Report, there is a clear 
consensus that the age of criminal responsibility must be raised; and concern remains that 
raising the age to 12, whilst an obvious improvement, does not go far enough. The detailed 
consideration of a higher age is therefore fully supported. As a country striving to be the 
best place in the world in which to grow up, Scotland now has a crucial opportunity to make 
progressive change in this area, supporting children and respecting their rights, rather than 
treating them as criminals. 

In their General Comment 10 (2007), the UN Committee on the Rights of the Child 
recommended that the age of 12 years is the absolute minimum age at which it is 
internationally acceptable to consider a child to have criminal responsibility.1 On the basis 
of advancements over the past 10 years, including in knowledge of child and adolescent 
development, General Comment 10 has been revised, and a draft is currently subject to 
international consultation. The draft revised General Comment (paragraph 33) now states: 

“In the original general comment No. 10 (2007), the Committee had considered 12 
years as the absolute minimum age. However, the Committee finds that this age 
indication is still low. States parties are encouraged to increase their minimum age to 
at least 14 years of age. At the same time, the Committee commends States parties 
that have a higher minimum age, for instance 15 or 16 years of age.” 2 

It is anticipated that the CRC will adopt the revised general comment as new General 
Comment 24 in 2019.3 In this context, and at a time where the Scottish Government has 
committed to incorporating the principles of the UN Convention on the Rights of the Child 
(UNCRC) into domestic law4, there is a key opportunity to ensure new Scots law will meet 
the requirements of the Convention, rather than align with a soon-to-be outdated absolute 
minimum. We fully support the increase of the age of criminal responsibility to at least 14 
(in line with European countries such as Austria, Germany, Spain, Italy and Hungary5). 
Furthermore, we strongly advocate for an increase to the age of 16 (in line with other 

1 United Nations Committee on the Rights of the Child (2007) GENERAL COMMENT No. 10 (2007) Children’s rights in juvenile justice. 
Geneva: United Nations, para 32 
2 United Nations Committee on the Rights of the Child (2018) DRAFT General Comment No. 24 (201x), replacing General Comment No. 
10 (2007) Children’s rights in juvenile justice 
3 CYPCS (2018) Letter to Convener of the Equalities and Human Rights Committee RE Draft Revised United Nations Committee on the 
Rights of the Child General Comment – Children’s rights in juvenile justice. EHRiC/S5/18/30/4(P)  
4 Scottish Government (2018) Delivering for Today, Investing for Tomorrow: The Government’s Programme for Scotland 2018-19, 
Edinburgh: Scottish Government 
5 https://www.crin.org/en/home/ages/europe at 07/01/19 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/7/Age-of-Criminal-Responsibility--Scotland--Bill-Stage-1-Report/EHRiCS052018R05.pdf
http://www2.ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/EHRiC-S5-18-30-4-P_ACR_and_UN_Rights_of_the_Child_consultation.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/EHRiC-S5-18-30-4-P_ACR_and_UN_Rights_of_the_Child_consultation.pdf
https://www.gov.scot/publications/delivering-today-investing-tomorrow-governments-programme-scotland-2018-19/
https://www.crin.org/en/home/ages/europe


European countries such as Lithuania, Ukraine, Moldova and Portugal6). This older age 
would also better reflect an understanding of the findings of the Edinburgh Study of Youth 
Transitions and Crime, in terms of the negative consequences of contact with the justice 
system for those aged 12-15.7  

Additionally, the UNCRC defines a child as a person below the age of 18. We share 
concerns raised by the Centre for Youth and Criminal Justice (CYCJ) in their response to 
this call for evidence, that even if the age of criminal responsibility is raised to 16, this 
leaves unresolved issues for older children aged 16 and 17. Like CYCJ, we support 
proposals by the Children’s Hearing Improvement Partnership to ensure all under 18’s are 
supported by the Children’s Hearing System. 

Children and young people with care experience  
As highlighted in our evidence at Stage 1, this matter is particularly critical for children and 
young people with care experience, for a number of reasons: 

• Research identifies that children and young people in care are more likely to be 
criminalised than their non-looked after peers8, drawn into youth justice systems in 
part because of their increased proximity to public officials (e.g. social workers and 
police), and for behaviours which are shaped by and rooted in the trauma they have 
experienced. Research indicates that children and young people in some care 
settings, for example residential care, continue to be criminalised for behaviours that 
in other family settings would not be met by a formal justice response.9 A higher age 
of criminal responsibility is crucial in helping to eradicate inequalities faced by care 
experienced people, and to combat unnecessary criminalisation of their childhood 
behaviours. 

• Psychological development is significant in determining capacity and responsibility 
under the law, and unless moral reasoning, consequential thinking and rationality are 
sufficiently developed, an individual should not be held criminally responsible. Care 
experienced children are likely to have experienced life events and 
experiences which can have a detrimental effect on their development, and the 
imposition of rigid, chronologically-determined ideas of maturity often leads to this 
vulnerable group becoming further disadvantaged. 

• Involvement in the criminal justice system can have a lasting impact throughout 
care experienced children and young people’s lives. The disclosure of 
information from incidents of harmful behaviour can limit the future opportunities of 
children and young people, such as access to college/university and certain 
employment options.10 Care experienced children and young people already 
face multiple, complex barriers to their access to such opportunities. Indeed, those 

                                            
6 ibid 
7 McAra L. and McVie S, ‘Youth Crime and Justice: Key messages from the Edinburgh Study of Youth Transitions and Crime’, (2010) 
Criminology and Criminal Justice 211-230 
8 The Howard League of Penal Reform (2016) Criminal Care. London: The Howard League of Penal Reform. 
9 Nolan, D., & Moodie, K. (2016). “Between a rock and a hard place”: Responses to Offending in Residential Childcare. Glasgow: CYCJ 
10 Henderson G, Kurlus I, McNiven G, (2016) Backgrounds and outcomes for children aged 8 to 11 years old 
who have been referred to the Children’s Reporter for offending, Stirling: SCRA; Norrie, K. (2010) “Criminalising Children” The Journal of 
the Law Society, Vol. 55, No. 7, pp22-23 

http://www.scra.gov.uk/wp-content/uploads/2016/03/Backgrounds-and-outcomes-for-children-aged-8-11-years-old-who-have-been-referred-for-offending.pdf
http://www.scra.gov.uk/wp-content/uploads/2016/03/Backgrounds-and-outcomes-for-children-aged-8-11-years-old-who-have-been-referred-for-offending.pdf


with care experienced are structurally disadvantaged in comparison to their non-
looked after peers, as due to their involvement in the care system they are much 
more likely than other children to have contact with the police, and be involved in 
formal processes (including Children’s Hearings) which may lead to recording of 
behaviour and disclosure of information when pursuing opportunities later in life.11 
Raising the age of criminal responsibility would offer greater protection for care 
experienced young people in this context. 

 
About CELCIS 
CELCIS is Scotland's centre of excellence for children's care and protection, based at the 
University of Strathclyde. We work to ensure the best international evidence is reflected in 
policy and practice, strengthening the skills and capacities of people who care for children 
and young people. CELCIS is part of the Institute for Inspiring Children’s Futures, working 
together to build brighter futures for children in need of care and protection around the 
world. 
 

                                            
11 Scottish Government (2016) The Report of the Advisory Group on the Minimum Age of Criminal Responsibility, Edinburgh: Scottish 
Government 

http://www.gov.scot/Resource/0049/00497071.pdf


 
 

CYCJ is primarily funded by the Scottish Government and hosted by the University of Strathclyde. 
 

@CYCJScotland   www.cycj.org.uk                                 cycj@strath.ac.uk  0141 444 8622 
 

 
 

Equalities and Human Rights Committee 
 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL- Stage 2 
 
Submission from the Centre for Youth & Criminal Justice 

 
Whether you are supportive of increasing the age of criminal responsibility/prosecution to 14 or 
16; please explain the reasons for your views 

 
In our previous evidence to the Committee, the Centre for Youth and Criminal Justice (CYCJ) explained our 
concerns about whether an age of criminal responsibility of 12 went far enough both as an age of criminal 
responsibility and as an age of prosecution. This is for three key reasons: free will; trauma, adversity and poverty; 
and, brain development, maturity and comprehension.  

1. Free will: The evidence from international studies highlights that children in families where family members 
offend, or in areas of high deprivation, are vulnerable to criminal exploitation and unable to exercise free will 
based on their dependence on those around them for survival and love (See Besemer, Ahmad, Hinshaw, & 
Farrington, 2017; Crocker, Webb, Garner, & Skidmore, 2017; Department of Children and Youth Affairs, 
2016). 

2. Trauma, adversity and poverty: Children who present a serious risk of harm to others have almost always 
experienced significant trauma, adversity and poverty. In our work with children from across Scotland who 
pose a serious risk to others, there were significantly higher levels of abuse and neglect than the general 
population. 71% were care experienced children and at least 61% had experienced domestic violence (based 
on where this is reported) (Vaswani, 2018). We also know that children who experience multiple adverse 
childhood experiences are more likely to engage in risk taking behaviour, which can sometimes be associated 
with criminal behaviour (Vaswani, 2018). Data from the Intervention for Vulnerable Youth project indicates 
that the majority of children presenting with violent behaviour also presented with risk of self-harm, 
substance use and unauthorised absences from home and/or school. In addition, violent behaviour tended to 
develop at a young age – the mean age of onset of violent behaviour was 10 years with 41% of the children 
having engaged in violent behaviour prior to 11 years (Murphy, 2018). We need to be very careful about 
listening to the message that the child is trying to communicate through their behaviour, to see the distress 
behind behaviour, to respond with a broader lens rather than simply focusing on the child’s actions, and 
ensure that we do not punish or criminalise need and vulnerability. We need to be very cautious of labelling 
children who are experiencing distress as ‘offending’ or ‘criminal’ as this has the potential to further 
traumatise, blame and exclude these children.  

3. Brain development, maturity and comprehension: Emerging evidence about brain development highlights 
that the brain does not fully develop until the mid-20s. In particular, the area of the brain associated with risk 
taking and the regulation of behaviour is not fully formed until early adulthood. Children are not capable of 
fully understanding the implications of their behaviour, or regulating it – even children who grow up in a 
loving, supportive and stable environment. For our children who have experienced trauma, their level of 
maturity and comprehension can be further delayed, and they can experience additional difficulties in 
regulating their behaviour, responding to peer pressure, and managing their emotions. There are therefore 
real concerns about treating children as criminally responsible when they are not mature enough to take this 
responsibility.  

http://www.cycj.org.uk/
mailto:cycj@strath.ac.uk
https://www.cycj.org.uk/look-listen/
https://www.cycj.org.uk/look-listen/


 
 

CYCJ is primarily funded by the Scottish Government and hosted by the University of Strathclyde. 
 

@CYCJScotland   www.cycj.org.uk                                 cycj@strath.ac.uk  0141 444 8622 
 

These issues suggest that the age of 12 remains too low for an age of criminal responsibility, and we note that the 
European norm is 14 with calls for this to be increased, potentially up to the age of 18. It is particularly striking 
given the Scottish Government’s commitment to incorporate UNCRC into domestic law that the UNCRC is 
currently revising its general comment (no.24, replacing no.10) to suggest the age of 14 as an absolute minimum 
for an age of criminal responsibility.  

Where children are involved in more serious types of offending, or are involved in a pattern of offending, it is 
important that there is direct work and support for the child and their family to address the underlying reasons 
for the offending behaviour. It is important to highlight that an age of criminal responsibility of 12, 14 or 16 would 
not alter the need for this direct work and support, nor change the nature of this work.  

Changing the age of criminal responsibility would alter the reason for intervention in a child’s life, when this is 
deemed necessary. The basis for the intervention would thus be under care and protection grounds via the 
Children’s Hearings System, rather than on offence grounds. Changing the age of criminal responsibility to 14 or 
16 would also mean the small number of children who currently come into contact with our adult court system 
(Dyer, 2016) are dealt with through the Children’s Hearings System instead.  

The Edinburgh Study highlights that when a child has contact with the justice system, they are more likely to 
continue offending compared to children who are committing offences of the same severity and at the same 
frequency, but who are not caught. In the majority of cases, if children are not caught they eventually stop 
offending (McAra & McVie, 2010). However, children who are caught and processed through the justice system 
are more likely to continue to offend, to be labelled as an ‘offender’ and to be defined as ‘trouble’.  This means 
that a child is less likely to change and go on to live a more positive life.  

A change in the age of criminal responsibility would prevent system contact which labels and stigmatises and thus 
creates a space to more effectively deal with the underlying issues. Research indicates that interventions which 
involve family and the wider systems within which a child is embedded are the most effective in reducing 
offending behaviour (NICE, 2013; Farrington & Welsh, 2003; Humayun & Scott, 2015; Moodie, 2015). The 
provision of such intervention sits much better under the Children’s Hearings System than within criminal justice, 
where the focus is largely on the individual. This does not mean that the risk children pose to others should not be 
taken extremely seriously and appropriately managed, but this can be achieved outwith the highly charged 
criminal justice arena”.  The Children’s Hearings System can “facilitate a dialogue with a young person around 
his/her offence and its wrongfulness, which can assist with his/her own voluntary assumption of responsibility” 
(McDiarmid, 2013).  

We would welcome a higher age of criminal responsibility and 16 would be our preference of the two options 
provided, for the reasons outlined above. Further, we would recommend that the age of criminal responsibility is 
kept under review so that these issues can be explored again as our attitudes towards children change over time, 
and so that we can make sure we understand all of the effects, and the intended and unintended consequences, 
of a change to the age of criminal responsibility.  

Raising the age of criminal responsibility to 14 or 16 still leaves the issue of older children unresolved. 16-18 year 
olds are still children, as defined by international law and the UNCRC, and we welcome the proposals by the 
Children’s Hearing Improvement Partnership to ensure all children up to age 18 are supported by the Children’s 
Hearings System (currently its remit is to 16 unless children are on Compulsory Supervision Orders). It would also 
be helpful to have clarity more broadly across legislation about the status of childhood up to age 18, with 
additional supports and child-friendly processes in place on issues such as criminal responsibility for all children to 
18.  

The number of young people affected and the associated types of behaviour in these 
higher age groups 

http://www.cycj.org.uk/
mailto:cycj@strath.ac.uk
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
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The most recent data for the Scottish Children’s Reporter’s Administration presents the age profile of those 
referred for offence and non-offence reasons. This data highlights that, via the Children’s Hearings System, 
around 550 children would be affected by a change in the age of criminal responsibility from 8-12 years old,  
2000 children would be affected by a change of criminal responsibility from 8-14 years old and 3000 children 
would be affected by a change of criminal responsibility from 8-16 years old (SCRA, 2018). By ‘affected’ we 
mean that if compulsion in their lives was deemed necessary, they would be referred to the Children’s Hearings 
System for non-offence reasons rather than offence reasons (these grounds include the child’s conduct being 
harmful to self or others and being beyond control of a relevant person). Therefore it would simply be the 
grounds for compulsion that changed, however, our hypothesis is that this would help panel members, social 
workers and those around the child retain a focus on the reasons for the behaviour and addressing these rather 
than punishing or labelling the child, and further isolating and excluding them. It is difficult to envision a 
situation for behaviours currently defined as ‘criminal’ where grounds could not be established in terms of a 
child’s conduct being harmful to themselves or others, or being beyond control of a relevant person, where 
compulsion would be appropriate.  
 
A change of the age of criminal responsibility from 12 to 14 or 16 would also impact upon the number of children 
in court, meaning that intervention in their lives would occur through the Children’s Hearings System rather than 
the courts. For several years CYCJ has highlighted concerns about children being prosecuted in adult courts, with 
little or no amendments made due to their developmental stage and level of comprehension (Dyer, 2016). This is 
incompatible with UNCRC and Scotland’s aspirations around fair process, as well as having issues in respect of 
procedural fairness (Nolan, Dyer, & Vaswani, 2018), which raising the age of criminal responsibility would go 
some way to improve.   

A change in the age of criminal responsibility to 14 would have minimal impact on how children are dealt with by 
the courts, as for the past five years no children aged 12 or 13 have been prosecuted in court. The Children’s 
Hearings System are currently dealing with these young people appropriately and this would not change with 
raising the age of criminal responsibility to 14. However, if the age of criminal responsibility was raised to 16, then 
22 children aged 14 or 15 would have been affected in 2016/17. Should the age of criminal responsibility be 
increased to 16, these 22 children who were prosecuted in an adult court in 2016/17, would have been referred 
to the Children’s Hearings System. What these figures do not include is the number of young people referred to 
the procurator fiscal, where a decision not to prosecute is made. 

Whether the age of criminal responsibility is increased to 12, 14 or 16 this would mean that all types of 
concerning behaviours by a child that required compulsory intervention would happen through the Children’s 
Hearings System and not the courts. This would mean the Children’s Hearings System takes responsibility for all 
children under the age of criminal responsibility regardless of the nature of the harm caused. The Children’s 
Hearings System would therefore need to deal with offences that can currently only be prosecuted in adult 
courts, like Road Traffic, and potentially the most serious types of harm, including for instance, the loss of life.  

What changes to or additional services are required to support an increase in the age 
of criminal responsibility/prosecution to 14 or 16 
 
Changing the age of criminal responsibility would mean that children are supported through the Children’s 
Hearings System through care and protection grounds rather than offending grounds. We would anticipate that 
some years, there would be a small number of children who would go through the Children’s Hearings System 
rather than the court if the age was increased to 16.  

If the age was increased to 16 there would be a need to ensure that the Children’s Reporters and panel members 
are supported to deal with such tragic and destructive behaviours. There may be the need for additional training 
and support to help the Children’s Hearings System deal with such complex issues, but there may be 
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opportunities for cost saving or financial and skills transfers from the courts to support this. Early and Effective 
Intervention services, which are Currently, children under the age of 16 do not go to a Young Offender’s 
Institution regardless of their offence, so changing the age of criminal responsibility would not affect the disposals 
available to the Children’s Hearings System, which would include intensive community supports, electronic 
monitoring, and in the most extreme circumstances for children to be detained of their liberty in secure care.  

Changing the age of criminal responsibility does mean reframing the narrative around how we respond to 
children in Scotland. It is therefore particularly important that supports are put in place to address the underlying 
reasons for harmful behaviour and create an inclusive society, and greater investment in youth work, mental 
health supports, social work, family supports, actions to address poverty and so on. This is necessary in order to 
demonstrate to victims that the harm done to them is taken seriously, and that measures are put in place to 
ensure others are not harmed, whilst also recognising that those who have caused harm have often experienced 
victimisation themselves.   

The impact on young people of raising the age of responsibility/prosecution to 14 or 16 
 
We know from evidence that young people’s brains do not fully develop until their mid 20s (Simpson, 2018).   
The last part to develop is the frontal cortex which is responsible of impulsivity and risk taking behaviour.  
Bearing this in mind, along with the abuse and trauma they have experienced in their young lives and the 
evidence in relation to young people who offend being victims first and foremost; dealing with these young 
people in a system that is designed for children, that takes account of their behaviour in the context of their life 
experience, that addresses their behaviour in an appropriate, child-centred way, and that still manages risk, is 
ultimately more appropriate. The alternative is that children are brought into an adult system, which they have 
advised us they don’t understand and struggle to participate in. In this adult system they can ultimately receive 
adult disposals, which many struggle to adhere to, as the expectations placed upon them are the same as for 
adults (Nolan et al., 2018).  
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The potential cost implications for your organisation and any indication of the time 
required to make changes to support an increase 
 
There are no specific cost implications for the Centre for Youth and Criminal Justice, however, as a centre 
providing support and advice, and championing the development of the best possible practice for working with 
children in conflict with the law, any change would affect the balance of our work, encouraging us to provide 
additional support to the Children’s Hearings System and to informing practitioners of the changes around the 
age of criminal responsibility whilst these changes are implemented. 
 
Whether Scots Law in this area should be tied to the United Nations minimums 
 
As a minimum, we should tying the Scottish age of criminal responsibility to the UNCRC recommendation.   A 
useful way to proceed would be to set an age of criminal responsibility of 14 with immediate effect and ensuring 
a tiered approach as the UNCRC considers supporting children up to the age of 18. However, politicians need to 
reflect on whether Scotland wants to follow international standards on the bare minimum considered tolerable, 
or whether Scotland wants to be a leader in how we respond to children in conflict with the law. There is an 
opportunity here, should people want to take it, to lead the world rather than follow what the world thinks is 
tolerable. This issue gets to the heart of whether Scotland wants to be the best place in the world to grow up for 
all children, or just for some children.  

 
Any other impacts in relation to disclosure, victims and police powers. 
 
With regards to disclosure, we would echo the comments made in our previous evidence to the Committee. CYCJ 
has highlighted the detrimental long-lasting effects of childhood criminal records, across a range of life chances 
and opportunities, which are felt disproportionately by certain young people including looked after children 
(Nolan et al, 2018). The further increase to the age of criminal responsibility, alongside the proposed changes in 
the Management of Offenders (Scotland) Bill and to the disclosure system, would have a positive impact on 
reducing such detrimental effects.  

It would also be particularly important for victims and the police to have confidence that harm is acknowledged 
and addressed. We would specifically highlight the need for the current Early and Effective Intervention process 
to be strengthened, ideally as part of this reform, to ensure that children who are beginning to cause harm are 
supported at an early stage to address the issues in their lives and assist in diverting them away from such 
behaviours. Guidance would also be needed to ensure that police and social work are intervening when there is 
serious risk of harm, and not in all instances, otherwise there could be significant capacity issues. 
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 

SUBMISSION FROM THE CHILDRENS AND YOUNG PEOPLE’S 
COMMISSIONER SCOTLAND  

The call for additional evidence to the Equalities and Human Rights Committee in 

relation to the Age of Criminal Responsibility (Scotland) Bill is most welcome and 

extremely timely.  It comes as the United Nations Committee on the Rights of the 

Child (CRC) has published a draft revised General Comment 10 (2007): Children’s 

Rights in Juvenile Justice1.  Article 40 of the United Nations Convention on the 

Rights of the Child (UNCRC) calls on States to treat children in conflict with the law 

in a manner consistent with the promotion of the child’s sense of dignity and worth; 

which reinforces the child’s respect for the human rights and fundamental freedoms 

of others and which takes into account the child’s age and desirability of promoting 

the child’s reintegration and the child’s assuming a constructive role in society.  Key 

to this is “the establishment of a minimum age of criminal responsibility below which 

children shall be presumed not to have the capacity to infringe the penal law”2. 

Setting a Minimum Age of Criminal Responsibility 

The draft revised General Comment reflects developments that have occurred since 

2007, improved understanding of child and adolescent development and the CRC’s 

own jurisprudence and concerns, including negative trends relating to the minimum 

age of criminal responsibility.  The CRC recognises that preservation of public safety 

is a legitimate aim of the justice system, but views that this is best served by full 

respect for and implementation of the principles of juvenile justice as enshrined in 

the UNCRC.   

One of the main objectives of the revised comment is to provide clarity on the setting 

of a minimum age of criminal responsibility.  In the original General Comment No. 10 

(2007), the CRC considered 12 years to be the absolute minimum age.  It now states 

1 UN Committee on the Rights of the Child. 2018.  General Comment No. 24 (201x) replacing General 
Comment 10 (2007): Children’s Rights in Juvenile Justice.  
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf  
2 United Nations Convention on the Rights of the Child, Article 40(3)(a) 

https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
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that this age is still low and calls on States to increase their minimum age to at least 

14 years.  The CRC has also been concerned that States had been misinterpreting 

the General Comment and viewing 12 as an acceptable MACR and the target aim.  

As the Commissioner stated in his oral evidence, the CRC:   

“specifically said that no one should lower that age to 12, which was never 

intended as a target but the absolute minimum will immediate effect in 2007.  

Any country where the age was already 12 in 2007 needed to raise it 

progressively.  Even 10 years ago, the Committee said that a higher age of 

criminal responsibility - for instance, 14 or 16 – contributes to a better juvenile 

justice system…  the starting point for our discussions needs to be 18 and we 

need to be looking at 14 or 16 as the norm, internationally.  If Scotland wants 

to be a human rights leader, I am very confused as to why we are talking 

about 12”3. 

As we outlined in our previous evidence to this committee4, our view is that the 

Minimum Age of Criminal Responsibility (MACR) in Scotland should be raised to at 

least the age of 16.  The CRC has consistently stated that not only is 12 the absolute 

minimum acceptable MACR but that States should continue to raise the age above 

12 and that “the minimum age of criminal responsibility shall not be fixed at too low 

an age level, bearing in mind the facts of emotional, mental and intellectual 

maturity”5.  Most recently, in its Concluding Observations to its examination of the 

UK’s compliance with the UNCRC, in 2016, it recommended that the MACR be 

raised “in accordance with acceptable international standards” and not merely to 126.  

This reflects the direction of travel which has culminated in a draft replacement for 

General Comment 10, in November 2018, with a recommendation that the MACR be 

raised to at least 14.   

                                            
3 Equalities and Human Rights Committee 27 September 2018 Official Report.  
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11697  
4 Children and Young People’s Commissioner Scotland.  2018.  Age of Criminal Responsibility – Evidence to 
the Equalities and Human Rights Committee.  https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf    
5 UN Committee on the Rights of the Child.  2007.  General Comment 10: Children’s Rights in Juvenile Justice.  
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f10&Lan
g=en   
6 CRC, 2016.  Concluding Observations on the fifth periodic report of the United Kingdom of Great Britain and 
Northern Ireland.  
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGB
R%2fCO%2f5&Lang=en  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11697
https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f10&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f10&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGBR%2fCO%2f5&Lang=en
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGBR%2fCO%2f5&Lang=en
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Concerns about the low MACR in Scotland have also been raised through the 

Council of Europe.  The Parliamentary Assembly of the Council of Europe (PACE) 

recommended a MACR of at least 14 in 2014 (see page 9 of our previous evidence 

for full details).7  In her letter to the Minister for Children and Young People, dated 6th 

December 2018, Council of Europe Commissioner for Human Rights Dunja Mijatovic 

stated that the current proposals “would still leave Scotland behind the majority of 

Council of Europe Member States” and called on the Minister to ensure that the 

MACR be fixed at 14, at least8.  Speaking with one of the Commissioner’s Young 

Advisors, the UN Secretary General’s Special Rapporteur on Violence Against 

Children, Marta Santos Païs said that it is important “to ensure that the minimum age 

of criminal responsibility is not putting children at risk of a life of criminality if they are 

placed in criminal justice systems too early”9.  

MACR in the context of a juvenile justice system 

In our previous evidence we outlined the benefits, to children and to society of 

raising the MACR beyond 12.  A low age of criminal responsibility does not keep us 

safer, nor does it provide an effective remedy for those affected by the behaviour of 

children.  We believe that the Children’s Hearings system represents a criminal 

justice system which meets many of the standards required by the UNCRC and it is 

therefore an example of good practice.  However, we disagree with the Scottish 

Government’s position that this absolves it from the requirement to set a MACR in 

line with international standards.  The Edinburgh Study of Youth Transitions and 

Crime Study found that increased levels of police contact and juvenile justice system 

intervention between 12-15 years are the key factors which determine whether a 

child with early ‘convictions’ will continue to offend, even the context of the Children’s 

Hearings system10.   

                                            
7 Children and Young People’s Commissioner Scotland, 2018.  Age of Criminal Responsibility (Scotland) Bill - 
Evidence to the Equalities and Human Rights Committee https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf 
page 9 
8 Letter from the High Commissioner for Human Rights.  
http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf 
9 CYPCS.  2018.  Interview with Marta Santos Païs, UN SGSR on Violence Against Children.  
10 i.e.  McAra, L. and McVie, S., 2013. Delivering justice for children and young people: Key 
messages from the Edinburgh study of youth transitions and crime. Justice for young people: Papers 
by winners of the research medal, pp.3-14. 

https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf
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It its draft revised General Comment, the CRC have clarified its position on an upper 

age limit for juvenile justice systems, making it clear that these systems should 

extend until the age of 18 years without exception11.  At present, although those 

already within the system may continue to be considered within the Children’s 

Hearings system, it is not possible to refer a young person aged 16 or 17, on either 

offence or welfare grounds, if they have had no previous contact with the system.   

Linking Scots Law to International Minimums 

The Scottish Government have, in the Policy Memorandum accompanying this Bill, 

described the intention to raise the MACR as reflecting Scotland’s commitment to 

international human rights standards and advancing Scotland’s position in relation to 

international treaties and other obligations.  It is not in line with these ambitions to 

only meet the minimum standard.  In any case, the CRC do not see minimum 

standards as a goal, but rather as an absolute minimum acceptable level which 

States should progressively develop from.  As a result, it would wrong to 

permanently tie Scots Law to these minimum standards, both in terms of our 

understanding of human rights and of the Scottish Government’s own ambitions in 

relation to human rights.  We believe Scots Law should always exceed the minimum 

acceptable international standard and that the Scottish Parliament, in its role as a 

human rights guarantor, should support this by challenging the government to 

exceed international minimum standards.  

Disclosure and Other Relevant Information (ORI) 

We continue to be concerned about the stigmatising impact of disclosure on young 

people.  The extension by the Bill of these provisions to those under the MACR, with 

no criminal convictions, through the use of ORI is of particular concern.  The way the 

Bill is currently framed, not only will those above the current MACR have such 

information recorded and disclosed, but it will be extended children under the age of 

8.  This is a retrograde step which is not in line with international human rights 

standards.  We would draw the Committee’s attention to our previous evidence on 

                                            
11 UN Committee on the Rights of the Child. 2018.  General Comment No. 24 (201x) replacing 
General Comment 10 (2007): Children’s Rights in Juvenile Justice.  
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf p10 

https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
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this12, with that of other organisations, particularly the Centre for Youth and Criminal 

Justice (CYCJ)13 and the Centre for Excellence for Looked-after Children in Scotland 

(CELCIS)14.   

The CRC, in its draft General Comment, outlines States’ responsibilities in relation to 

the avoidance of stigmatisation of children in conflict with the law.  Although these 

provisions already existed in General Comment 10, they have been strengthened in 

the new draft General Comment.  Paragraphs 78 to 80 outline the ways in which 

children’s privacy must be respected.  In particular we note that the CRC proposes 

the following for inclusion in the revised General Comment: 

• vigilance concerning press releases, which should be limited to very 

exceptional cases; 

• measures to ensure children are not identifiable via any such releases, 

articles or publications, extending to all forms of social media; 

• rules permitting the automatic removal of convictions from the criminal records 

of children when they turn 18 (in the case of serious offences this may be 

subject to certain condition)15.  

This concern was shared by Commissioner Mijatovic who, in her letter to the Minister 

for Children and Young People, urged that if the provisions were retained they 

should be accompanied by “very clear safeguards around the circumstances in 

which this can be recorded, the length of time such records are kept, the situations in 

which disclosure is possible and the possibility for the child in question to seek 

review of any decisions to disclose”16.   

                                            
12 Children and Young People’s Commissioner Scotland, 2018.  Age of Criminal Responsibility (Scotland) Bill - 
Evidence to the Equalities and Human Rights Committee https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf 
13 Centre for Youth and Criminal Justice.  2018  Age of Criminal Responsibility (Scotland) Bill: 
Submission from the Centre for Youth and Criminal Justice 
https://www.parliament.scot/S5_Equal_Opps/ACR_Submission_-_Centre_for_Youth_Justice.pdf  
14 Centre for Excellence for Looked After Children in Scotland .  2018.  Age of Criminal Responsibility 
(Scotland) Bill:  Submission from Centre for Excellence for Looked After Children in Scotland.  
https://www.parliament.scot/S5_Equal_Opps/ACR_Submission_-_CELCIS.pdf  
15 UN Committee on the Rights of the Child. 2018.  General Comment No. 24 (201x) replacing 
General Comment 10 (2007): Children’s Rights in Juvenile Justice.  
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf 
16 Letter from the High Commissioner for Human Rights.  

http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf  

https://www.cypcs.org.uk/ufiles/MACR-Evidence.pdf
https://www.parliament.scot/S5_Equal_Opps/ACR_Submission_-_Centre_for_Youth_Justice.pdf
https://www.parliament.scot/S5_Equal_Opps/ACR_Submission_-_CELCIS.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf
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We believe that the current measures relating to disclosure of convictions and of ORI 

are not compatible with the draft General Comment.  We would support amendments 

to bring the Bill in line with these draft recommendations.  

The CRC also recommends that “all persons who violate the right to privacy of a 

child in conflict with the law should be sanctioned with disciplinary and where 

necessary criminal sanctions”.  This recommendation would extend to information 

provided to victims.  The appropriateness of sharing any information with victims and 

the risk of victims committing an offence under s182 of the Children’s Hearings 

(Scotland) Act 201117, possibly without realising, reinforce our view that the sharing 

of information with victims is never appropriate where a child is below the MACR and 

any such disclosure in relation to a child above MACR should be rare.  We believe 

that the best interests of victims, particularly child victims, are served by ensuring 

they receive adequate support, in line with UNCRC article 3.  We therefore support 

the Committee’s earlier call for further information on the supports currently available 

to victims, in particular child victims, in Scotland.   

If you require any further information, please contact Megan Farr, Policy Officer on 

megan.farr@cypcs.org.uk.   

                                            
17 Children’s Hearings (Scotland) Act.  http://www.legislation.gov.uk/asp/2011/1/contents  

mailto:megan.farr@cypcs.org.uk
http://www.legislation.gov.uk/asp/2011/1/contents


 

1 
 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 
 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  
 
SUBMISSION FROM CHILDRENS HEARING SCOTLAND 
 

Introduction  

1. A children’s hearing is a legal tribunal comprising trained lay members of the 
national Children’s Panel (Panel members) who volunteer their time and skills to 
decide whether compulsory measures of supervision should be put in place for 
children and young people in need of care and protection, or whose behaviour puts 
themselves, or others, at risk of harm.   
 
2. The children’s hearings system is founded on principles and objectives 
established by the Kilbrandon Committee, in its report of a review of youth justice 
published in 1964.  The Committee looked at the effectiveness of arrangements for 
tackling delinquency and made proposals for reform.  Kilbrandon recognised that, in 
many cases, children and young people appearing in the juvenile courts charged with 
offences were themselves vulnerable and in need of care and protection.  To reduce 
their offending and other harmful behaviour, their welfare needs required to be met.  
The children’s hearings system was set up to provide a forum in which families, 
professionals and Panel members work together to identify what help children and 
young people need to achieve their full potential. Panel members decide whether the 
child needs compulsory supervision and, other than in limited circumstances, have the 
welfare of the child as their paramount concern.  Measures to restrict a young person’s 
liberty may be included in supervision.  The intention of any restriction of liberty is not 
punitive, but designed to safeguard and promote the child’s welfare. 

3. The Children’s Hearings (Scotland) Act 2011 introduced the role of National 
Convener of the children’s hearings system to oversee appointment of the Panel 
members who make decisions at Children’s Hearings. The Act also established 
Children’s Hearings Scotland (CHS) as a public body to support the National Convener 
to deliver his statutory functions. These functions include the recruitment, selection, 
training and support of Panel members.   

4. Our vision is of a children’s hearings system where everyone works together, 
making sure that all children and young people are cared for and protected, and their 
views are heard, respected and valued.  Our mission is to improve outcomes for 
vulnerable children and young people in Scotland by enabling Panel members to make 
high quality decisions about their future.   

5. CHS is governed by a Board of non-executive members which is accountable 
to Scottish Ministers and the Scottish Parliament. Children's Hearings Scotland and 
the Panel members and other volunteers who support the children’s hearings system 
work to a set of National Standards. The standards aim to ensure consistent practice 
across Scotland in recruiting, training and supporting Panel members.  They 
describe the functions, roles and responsibilities of everyone involved with the 

http://www.chscotland.gov.uk/about-chs/national-standards/
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national Children’s Panel and set out clearly defined and measurable expectations of 
practice. 

 
 
Age of Criminal Responsibility  
 
6. The Convention on the Rights of the Child (UNCRC) guides CHS work. Article 
40 (3) of UNCRC requires States parties to establish a minimum age below which 
children shall be presumed not to have the capacity to infringe the penal law. At 8 
years, Scotland’s present minimum age of criminal responsibility is at the lowest end 
of the international spectrum. UNCRC considers that a minimum age of criminal 
responsibility below the age of 12 years is not internationally acceptable.  UNCRC 
encourages states parties to continue to increase the age of criminal responsibility 
higher than twelve years.1 UNCRC considers that designated systems of youth justice 
should apply to all young people until they reach 18 years.  Adhering to the Convention 
principles means that the age of criminal responsibility in Scotland must rise.  CHS 
consider that it would be feasible to raise the age of criminal responsibility higher than 
12 years, subject to clarification of some policy and operational issues as discussed 
below.   
 
7. Raising the minimum age of criminal responsibility to 12 years is likely to have 
limited impact on the numbers of children referred to the children’s hearings system 
and to children’s hearings for decisions about compulsory measures of supervision. 
Since 2010 no children under 12 have been prosecuted in the criminal courts.  Children 
under 12 years have been dealt with in the first instance by the Children’s Reporter 
who determines whether or not to arrange a children’s hearing. Referrals into the 
hearing system have fluctuated, in response to demographic, policy and operational 
changes. Over recent years the number of offence referrals to the Children’s Reporter 
has reduced. Nowadays, around 85% of referrals to the Children’s Reporter are on 
grounds relating to concern about children’s welfare, rather than offending behaviour.   
 
8. In 2017-18 3,060 children and young people aged between eight and 17 years 
were referred to the Reporter on offence grounds.  These children and young people 
were referred for 14,615 alleged offences on 8,548 referrals. Of these offence grounds 
637 concerned non-sexual offences of violence or sexual crimes.2  In around three 
quarters of cases referred to the children’s hearings system, the Children’s Reporter 
decides a children’s hearing is not justified.  These children may receive support from 
the local authority on a voluntary basis and subject to a Child’s Plan.   In a sample of 
referrals on offence grounds of children under 12 years old, less than 6% were referred 
on to a children’s hearing.  In those hearings, Panel members decided that a 
supervision order was necessary in only half of the cases.  
 
9. In the following paragraphs we consider the questions which arise for the 
children’s hearing system in the round as a result of raising the age of criminal 
responsibility, and the potential impact on Panel member decision making. 
 
                                            
1 Committee on the Rights of the Child: General Comment No. 10 (2007) - Children’s rights in Juvenile Justice 
2 Statistical Analysis 2017/2018, SCRA https://www.scra.gov.uk/wp-content/uploads/2018/07/Full-statistical-analysis-2017-
18.pdf 



 

3 
 

10. The key issues are: 
 

• Maintaining the paramountcy of the welfare principle when making 
decisions about the need for compulsory measures of supervision.  
 

• The availability and nature of the services and support provided to young 
people whose behaviour presents significant risk and who would 
formerly have been prosecuted in court. 

 
• Whether there should continue to be an element of discretion for local 

authorities in whether to implement a decision by a children’s hearing to 
authorise secure accommodation.   

 
• Whether a new ground for referral is required subject to higher standard 

of proof in relation to behaviour of significant concern which (i) requires 
measures of supervision to manage risk and (ii) justify sharing 
information in the future about that behaviour which is no longer offence 
information.   

 
• Arrangements for continuing support or supervision for young people 

beyond 18 years. 
 

• Appropriate and proportionate information and redress for victims of a 
young person’s harmful behaviour, including how victims secure 
necessary compensation when behaviour is no longer classified as an 
offence or established to the criminal standards of proof. 
 

• Clarity around the role and powers of the police in investigating any 
behaviour, which would previously have been classified as an offence 
but which falls short of the test for an investigative interview and child 
interview order in sections 31 and 34 of the Bill. 

 
 
Children and the criminal courts 
 
11. Section 42(1) of the Criminal Procedure (Scotland) Act 1995 provides that no 
child under 16 years shall be prosecuted in the courts unless criminal prosecution is 
authorised by the Lord Advocate.  The Lord Advocate’s guidelines to the police identify 
those offences which police should report jointly to the Children’s Reporter and the 
Procurator Fiscal.  The guidelines specify serious offences which, if committed by an 
adult would mean prosecution in the High Court or solemn proceedings in the Sheriff 
Court before a jury.  These include culpable homicide, attempted murder, and assault 
to the danger of life, assault and robbery involving the use of firearms, attempted rape, 
incest and related offences.  Other offences which police are required to report jointly 
to the Reporter and Procurator Fiscal relate to children aged 15 or over who are 
charged with motor vehicle related offences, or 16 and 17 year olds who are already 
subject to Compulsory Supervision Orders.3   

                                            
3 Crown Office and Procurator Fiscal Service.  (2014) Lord Advocate’s Guidelines to the Chief Constable on the Reporting to 
Procurators Fiscal of Offences alleged to have been committed by Children.   
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12. The decision as to whether an offence committed by a child should be 
considered by the Children’s Reporter for referral to a children’s hearing or prosecuted 
in the criminal court is made by the Procurator Fiscal in consultation with the Children’s 
Reporter.  There is presently a presumption that children under the age of 16 years 
will be referred to the Children’s Reporter in relation to jointly reported offences, unless 
it is considered that the offence is of such gravity that it is in the public interest to 
prosecute the child.  There is also a presumption that the Procurator Fiscal will deal 
with jointly reported offences committed by young people over the age of 16 years.  In 
2017-2018 1,191 children and young people were jointly reported to Children’s 
Reporter and the Procurator Fiscal, of which just under half of which were for young 
people aged under 16.  
 
13. Forty-one young people who were the subject of joint reports were in custody 
at the time of their referral.  The Procurator decided to proceed with investigation and 
prosecution in almost two thirds of these 41 cases. Where a child or young person 
was not in custody at the time of the referral it was much more likely that the Children’s 
Reporter would deal with the referral.   
 
14. Statistical information does not break down numbers of prosecutions by age 
and therefore it is not possible to identify the numbers of 12- 18 year olds prosecuted 
in Scottish courts.   In 2016 - 2017 following prosecution, 15 young men aged 16-17 
years per 1000 population and 4 young women aged 16-17 years per 1000 population 
were convicted of an offence of any kind representing approximately 1090 convictions.  
476 young men under 21 years and 54 young women under 21 years were convicted 
of offences involving physical violence, rape and sexual assault.4 The number of 
additional referrals to children’s hearings as a result of increasing the minimum age of 
criminal responsibility beyond twelve years is therefore likely to be low as a proportion 
of current referrals.  A proportion will continue to be diverted by the Reporter to other 
appropriate disposals short of referral to a children’s hearing.   
 
Paramountcy of the child’s welfare 
 
15. The overarching principle for the operation of the children’s hearings system is 
that where a children’s hearing or pre-hearing panel or court is coming to a decision 
about a matter relating to a child they are to regard the need to safeguard and promote 
the welfare of the child throughout the child’s childhood as the paramount 
consideration.5  The welfare of the child as the paramount consideration can be 
overridden only for the purpose of protecting the public from serious harm (whether 
physical or not).6  In those circumstances the welfare of the child becomes a primary 
consideration rather than the paramount consideration.  Restriction of liberty, including 
detention in secure accommodation, where young people have engaged in violent, 
sexually aggressive or other harmful behaviour is available as an option to the 
children’s hearing in limited circumstances.  The draft Bill introduces a requirement on 
persons and the court to treat the need to safeguard and promote the welfare of the 
child as a primary consideration when exercising functions under the part of the draft 
                                            
4 Scottish Government Criminal proceedings in Scotland 2016-17: statistics (Feb 2018) 
https://www.gov.scot/publications/criminal-proceedings-scotland-2016-17 
5 Children’s Hearings (Scotland) Act 2011, section 25 
6 Ibid, section 26 

https://www.gov.scot/publications/criminal-proceedings-scotland-2016-17
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legislation which relates to the police investigatory and evidence gathering powers.  
This suggests that a children’s hearing will in certain circumstances require to give 
priority in decision making to the need to facilitate police investigations over the 
paramountcy of the child’s welfare, where children’s behaviour is violent or dangerous.   
  
Placement in secure accommodation  
 
16. A children’s hearing can decide to authorise a young person’s placement in 
secure accommodation. A secure authorisation may be made only if the child or young 
person (i) has a history of absconding and is likely to abscond again and, if so, his or 
her physical, mental or moral welfare would be at risk, (ii) he or she is likely to self-
harm or (iii) he or she is likely to cause injury to another person and the children’s 
hearing is satisfied that, having considered alternative options, secure accommodation 
is necessary.7   
 
17. Before any authorisation by the children’s hearing is implemented the local 
authority Chief Social Work Officer (CSWO) and the Head of the secure establishment 
in which it is proposed to place the young person must be satisfied that secure 
placement is necessary and both must consent. Detention of a young person is 
therefore at the discretion of the local authority and the secure establishment, rather 
than the children’s hearing and a children’s hearings decision to authorise placement 
in secure accommodation can presently be overridden by the local authority. If a child 
is placed in secure accommodation for his own or other’s protection, this is subject to 
review by the children’s hearing within a maximum period of three months to assess 
whether compulsory measures of supervision remain necessary and if so whether the 
criteria for secure care are met and remain appropriate.   
 
18. Effective interventions are required to protect the welfare of the child engaging 
in violent or dangerous behaviour, and to protect other individuals from harm as well 
as addressing wider interests in the control of harmful behaviour in communities.  
Parliament may wish to consider whether, under the welfare approach in relation to 
the most dangerous and harmful behaviour, the element of discretion in deciding to 
implement a decision to restrict a young person’s liberty should be retained, and if so, 
who should exercise such discretion.   
 
Grounds for referral to a children’s hearing 
 
19. The removal of offence grounds for those below the specified age of criminal 
responsibility does not prevent a young person being referred to a children’s hearing 
on existing grounds relating to concerning behaviour; “the child’s conduct has had, or 
is likely to have, a serious adverse effect on the health, safety or development of the 
child or another person” or that “the child is beyond the control of a relevant person”.8  
The standard of proof in relation to these grounds is ‘the balance of probability’ rather 
than ‘beyond reasonable doubt’.  
 
20. Children’s hearings do not test the evidence for the grounds on which young 
people are referred to a hearing.  This is the province of the Sheriff who will, if the 

                                            
7 Children’s Hearings (Scotland) Act 2011, s 83(5) and (6)  
8 Ibid, s 67(2)(m) and (n) 
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grounds are not agreed by the relevant parties or if the young person does not have 
the capacity to agree the grounds, determine the factual evidential basis for the right 
of a children’s hearing to consider whether compulsory supervision is needed.  
 
21. The role of the court in establishing the grounds for referral enables the 
children’s hearing, and the professionals advising the hearing and implementing 
compulsory measures of supervision, to address the young person’s behaviour 
whether or not he or she accepts their behaviour is harmful.  The court, in any 
establishment of the grounds for referral, relies on evidence following investigation by 
the police and/or local authority, presented by the Children’s Reporter 
 
22. The Bill as drafted provides for police investigation of the child’s behaviour and 
the circumstances surrounding it even though the child or young person is below the 
age of criminal responsibility. The Bill does not specify what use will then be made of 
the outcome of the police investigation. We anticipate the results of the police 
investigation may be put before the Sheriff to establish grounds for referral to a 
hearing.  However there will be no offence.  Non offence grounds are subject to a 
lower standard of proof.   
 
23. CHS considers that where the basis for referral to a children’s hearing is 
behaviour  which includes serious physical or sexual violence which would now be 
subject to the criminal standard of proof ‘beyond reasonable doubt’,  there will be a 
need for an equivalent high standard of proof in respect of such behaviour for the 
following reasons:  

(i) to establish the legitimacy of interventions by the children’s hearing and 
professionals in addressing behavioural needs, particularly in circumstances 
which require that the children’s hearing consider the child’s welfare to be the 
primary, rather than the paramount, consideration.   
(ii) to ensure that there is proper justification for the sharing of information in 
circumstances where information sharing may have serious consequences for 
the young person’s long term future 
(iii) to enable rigorous risk assessment to ensure protection of the young person 
and others from the consequences of such behaviour.  

 
Investigation of behaviour  
 
24. The Bill introduces new arrangements governing searches, taking 
fingerprints and physical samples and investigative interviews of children under 12 by 
the police.  The Bill introduces provision for a court-ordered interview procedure and 
requirements on the police to prepare a written plan for investigative interviews in 
consultation with local authority social workers in circumstances where a child’s 
behaviour is physically or sexually violent.  The Bill as drafted proposes to introduce 
these investigative arrangements in respect of young people who may not presently 
be subject to criminal prosecution. 
 
25. There are presently robust arrangements for the interview and assessment of 
children, under joint police and social work protocols for joint investigative interviews.  
These presently focus on children who are victims of crime.  They are already applied 
in gathering information from children whose behaviour indicates they may also be 
victims of child neglect or abuse. Joint interviews are designed to meet stringent 
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evidential standards for the prosecution of crime and minimise the number of times 
child victims must tell their story to professionals. They are utilised as evidence in the 
prosecution of adult offences against children.  Currently the police collect information 
and evidence about a child’s behaviour to inform the Children’s Reporter’s decision 
regarding whether to refer the child to a children’s hearing.  This information may be 
used for the purposes of a Sheriff court proof to establish grounds for referral to a 
hearing if the offence ground is not accepted by the child and his or her parents.    
 
26. Joint investigative interviewing arrangements could be adapted for the 
investigation of harmful behaviour by children and young people following the removal 
of offence grounds. CHS considers that any interview of the child to properly 
investigate behaviour should be on a multi-agency basis rather than simply police-led, 
with a primary focus on the welfare of the child.   Formal police investigation of 
children’s behaviour should be subsumed into existing multi-agency GIRFEC child 
assessment and planning processes which have a focus on welfare and reducing risk.  
 
 
Attendance at hearings  
 
27. The Bill includes rights for the child to have (i) a supporter present during any 
investigative interview and (ii) an independent advocate in addition to a solicitor or 
social worker. Consultees referred to the provision for independent advocacy during 
investigative interview in the bill and argued that this should not replace entitlement to 
legal advice and the advocate should be legally qualified. Children and young people 
have repeatedly said that they want the numbers of people who attend children’s 
hearings about them to be reduced.  If a new ‘independent advocate’ is introduced  
into interview processes does that simply introduce another ‘representative’ for the 
child within a Children’s Hearing alongside ‘relevant person’, ‘supporter’ and ‘legal 
representative’? Will an advocate for ‘investigative interviews’ also be able to advocate 
for the child within a children’s hearing? 
 
Services and support 
 
28. Raising the age of criminal responsibility above 12 years of age will bring into 
the children’s hearings system those cases which are presently dealt with by the 
criminal courts.  The number of convictions of young people under 18 is around 15 per 
1000 population. This suggests that the additional number of referrals as a result of 
raising the age of criminal responsibility is likely to be measured in the hundreds rather 
than thousands.  Nevertheless within this group there will be a much smaller number 
of young people who are likely to present significant and complex needs for support, 
care and effective control of dangerous or damaging behaviour.   To remain credible 
the children’s hearings system must address the implications of that more serious 
behaviour and the requirement to reduce risk to actual and potential victims.  
 
29. Specific measures available to the children’s hearing to address welfare needs 
related to a child’s harmful behaviour include the option to direct that the child reside 
at a specified place other than their home, to restrict the child’s liberty in such a 
specified place, to include a condition to restrict the child’s movements and to 
authorise the child’s placement in secure accommodation.  These measures are 
applied in order to address the child’s needs for protection, guidance, treatment and 
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control.  At present the courts have a range of disposals including detention and 
community-based and financial penalties with both deterrent and punitive functions 
which have no place within the welfare focused hearings system.  Measures of 
supervision available to children’s hearings are specific to the child and designed to 
address welfare needs.  The disposals available to the courts are offence specific and 
take limited account of the young person’s personal and family circumstances other 
than in relation to risk.   
 
30. Young people aged sixteen and over will be brought into the hearings system 
who would formerly have been supported by local authority criminal justice services, 
rather than children’s services, in order to reduce the likelihood of further offending. 
Children’s hearings will require access to a wider range of supports for older young 
people whose behaviour presents risk of harm.  A significant rise in the age of criminal 
responsibility requires a reassessment of provision and investment and reorientation 
of offender services for young people with a stronger focus on early intervention and 
family support.  Hearings should have the option to require measures of restorative 
justice which have found to be effective in steering young people away from harmful 
behaviour.  Parliament must satisfy itself that the range of measures available to 
children’s hearings are adequate to tackle the most serious harmful behaviour.    
 
Post 18 transition period  
 
31. Currently a young person convicted of a serious offence in court may be subject 
to detention and supervision for a period determined by the court.  Children’s hearings 
determine only whether a young person requires compulsory measures of supervision.  
A Compulsory Supervision Order subsists for a maximum period of twelve months.  A 
CSO must be reviewed at least annually and may be renewed repeatedly for a further 
period of twelve months.  Where a young person is placed in secure it must be 
reviewed at 3 month intervals when the need for compulsion is reviewed.  A CSO ends 
when a young person reaches 18 years.  Provision to have children’s hearings make 
decisions about how to deal with serious violent and harmful behaviour which would 
otherwise have been dealt with by longer term disposals in the criminal courts should 
consider how ongoing oversight of young people over 18 years whose behaviour 
presents significant risk to the public should be assessed and managed when the 
young person reaches 18 years and falls outwith the hearings’ jurisdiction.  How will 
the welfare based approach transition into adult services and what will be the basis of 
continuing professional involvement when the hearings’ jurisdiction ends? 
 
Disclosure of information  
 
32. The Bill as drafted prevents subsequent disclosure by the police of what would 
previously have been ‘offence’ information if that information relates to a period when 
the subject was under 12 years old.  It does allow disclosure of ‘other recorded 
information’ about harmful behaviour in certain circumstances if authorised by an 
independent reviewer.  The Bill makes provision for the appointment of the office of an 
independent reviewer, notification of referrals and provision of information to the 
reviewer and for appeal to the Sheriff against the independent reviewer’s decision by 
the subject or the chief constable. New arrangements for disclosure on the 
authorisation of an independent reviewer mean that information about behaviour can 
continue to be disclosed at a future stage.  That may be necessary to ensure sound 
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risk assessment where a young person’s behaviour has caused or has the potential 
to harm to another person.  Given the potentially serious and long term consequences 
of disclosure of information about behaviour carried out by a child or young person 
before they reach adulthood that information in CHS’ view, should be subject to the 
rigorous testing of evidence and meet an equivalent standard of proof to that of 
‘beyond reasonable doubt’ that offence grounds require presently.  This would be 
addressed by the introduction of a new ground subject to the evidential standard of 
‘beyond reasonable doubt’ as set out above.  
 
Treatment of victims  
 
33. The impact on victims of no longer treating harmful behaviour as an offence 
needs to be understood and recognised.  There will be no trial and no option for the 
victim to give information to a hearing or contribute to decision-making, as they 
presently do in criminal proceedings. The Bill makes provision for limited disclosure by 
the Children’s Reporter of information to victims about the outcome of a referral to the 
children’s hearings system.   
 
34. This raises the issue of how victims of a young person’s harmful behaviour can 
secure redress and compensation under existing CICB arrangements in the absence 
of an established offence ground or a conviction for an offence.   
 
Training needs  
 
35. The National Convener and CHS are responsible for training and support of 
Panel members.  Additional training will be needed to ensure Panel members are  
 

(i) fully informed about new primary and secondary legislation, including the 
arrangements for investigating harmful behaviour,  
(ii) are well equipped to make good decisions about whether or not compulsory 
supervision is required in respect of groups of young people who are now dealt 
with by the criminal courts, and  
(iii) understand how to utilise specific measures available to the hearing to 
tackle serious harmful behaviour.   

 
36. We estimate that appropriate information and training to update the existing 
2,500 panel members and other relevant volunteer members of Children’s Panel Area 
Support Teams (400+) would cost CHS around £200,000 using a mixture of online 
and direct delivery mechanisms.  Around six months lead in time would be required 
for design of training and development of materials for existing Panel members and 
integration of additional material in pre-service training for new Panel members.   
 
37. Children’s Panel recruitment currently promotes a focus on child welfare.  
Upcoming campaigns may need to be recalibrated to make clear that the hearings 
system is also the primary vehicle for making decisions to tackle children’s harmful 
behaviour, including that which is presently deemed so significant that the public 
interest demands criminal prosecution.  In effect this returns the hearings system to 
its roots in Kilbrandon’ s analysis of what is needed to prevent delinquency and the 
damage this does to children’s futures as well as to families and communities. That 
will also require recalibration of public perceptions regarding the public interest.   
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Conclusion  
 
38. CHS strongly believes that the age of criminal responsibility should rise and 
notes that a rise to 14 or 16 years is strongly recommended by UNCRC.  CHS and the 
volunteer community of Panel members and its volunteer support structures are 
confident that the hearing’ system can effectively implement whatever age of criminal 
responsibility the Parliament determines is appropriate for the Scottish context.   
 
39. Operationally, the effect on the children’s hearings of raising the age of criminal 
responsibility to 12 years is likely to be nominal in terms of the need to provide suitably 
trained Panel members to sit on hearings. Raising the age to fourteen, fifteen or 
sixteen will bring in larger numbers of children referred to children’s hearings, and we 
might predict that somewhere between a quarter and a third of these young people 
may be subject to compulsory supervision orders thereafter, requiring intervention by 
the local authority.  We anticipate that the increase may be in the order of hundreds 
referrals, but these will include young people presently convicted of very serious 
offences in the courts and whose behaviour and needs are amongst the most complex 
requiring skilled and sound intervention by decision-makers in the hearings system.   
 
40. Understanding the consequences and implications of the changes and the 
nature and range of measures will be critical to ensuring effective high quality 
decisions. Children’s Hearings Scotland considers that there is a need for a new 
ground for referral subject to a higher standard of proof than present non offence 
grounds, reflecting references in the Bill to behaviour which warrants police 
investigation and which is (i) violent or dangerous, or (ii) sexually violent or sexually 
coercive, and (iii) has caused or risks causing harm (whether physical or not) to 
another person.9  This would enable children’s hearings to legitimately include 
measures in a Compulsory Supervision Order to address such behaviour and monitor 
progress in tackling behaviour and reducing risk to others from the child’s behaviour.  
 
41. We consider an incremental approach to raising the minimum age of criminal 
responsibility beyond sixteen years is both practical and necessary to ensure that the 
children’s hearing system is properly equipped with appropriate legal measures, and 
support services are put in place to meet children’s welfare needs and address 
dangerous, destructive or harmful behaviour in a way that manages risk to the young 
person, their family, victims and members of the public.  
 
 
Boyd McAdam  
National Convener 
Children’s Hearings Scotland  
January 2019 
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM THE CHURCH OF SCOTLAND 

 

General Comments 

The Church of Scotland welcomes the opportunity to provide further views to the 
Equalities and Human Rights Committee on the Age of Criminal Responsibility 
(Scotland) Bill at Stage 2. Our views on this topic are based on the established policy 
of the Church of Scotland and the operational expertise of our Social Care Council, 
(CrossReach). Through our work in communities and direct service provision through 
CrossReach, the Church of Scotland works directly with children, young people and 
families impacted by the youth criminal justice system.  

As we stated in our original response, we are strongly supportive of the general policy 
intentions of the Bill, particularly: 

• To ensure that children under 12 are not stigmatised by being criminalised at a 
young age by being labelled as offenders 

• That children under 12 are not disadvantaged by having convictions for the 
purposes of disclosure with the lifelong impacts on education, employment and 
training 

• Greater alignment with longstanding presumptions around maturity, rights and 
participation 

• Improving the position of care experienced children and young people  
 

With regard to the additional questions raised by the Committee at this stage, we wish 
to put forward the following views: 

 

Increasing the age of criminal responsibility/prosecution to 14 or 16 

The Church of Scotland reiterates our view that the original proposal to raise the age 
of criminal responsibility to 12 is a necessary step in order to meet our international 
human rights obligations and to ensure a children’s rights based approach underpins 
our youth criminal justice system. However, in our initial response, we questioned 
whether meeting the minimum age recommended by the UN Committee is enough to 
ensure that we can legitimately claim to be trying to make Scotland the best place in 
the world to grow up. 

The Church of Scotland currently has no clear policy which would allow us to specify 
an age at which we think criminal prosecution and responsibility should be set but we 



would have strong reservations about simply meeting baseline standards. In our view, 
the Committee should give significant weight to the following when considering the 
proposed amendments to the Bill. 

While 12 is an important age in the development of civil legal capacity in Scotland, 
there are a number of decisions that remain withheld from children and young people 
until the age of 16, 17, 18 or 21 and the age of majority is still generally considered to 
be 16. Should children and young people be held criminally responsible for harmful 
behaviour when they are considered to lack the capacity to vote, drink, smoke or drive? 
We suggest there is significant inconsistency in this approach.  

A children’s rights based approach demands that we prioritise the best interests of the 
child in light of their evolving capacity to exercise their own rights. While all age limits 
are to some extent arbitrary, we should be working towards a more trauma informed, 
person centred legal and justice system that is capable of engaging with young people 
in a way that is appropriate to and supportive of their developmental stage, not simply 
their chronological age.  

As stated in our original response, we agree with the Scottish Government that 
responding to childhood behaviour with criminalisation or stigmatisation promotes 
escalation and further harm. We strongly believe that a Scottish response to harmful 
behaviour by children should be seen in the context of GIRFEC and our responses 
should be rights based, child centred, focused on the best interests of the child and 
skewed towards early and effective intervention.  

Our knowledge and understanding of human brain development and trauma informs 
us that children and young people need a safe and stable environment to grow and 
develop, and that the environment in which we grow up influences our understanding 
of the world in which we live. Current neuroscience research evidences that the human 
brain continues to develop throughout childhood and adolescence and is it is generally 
accepted that it is not fully mature until into our early-mid 20’s. 

In Scotland there is a growing awareness of the strong body of international public 
health research on Adverse Childhood Experiences (ACEs) and the impact such 
trauma can, and does have, on how a child or young person, understands themselves 
and the world around them. 

While this in itself does not mean that all children and young people who have 
experienced trauma, are unable to understand that their actions are unacceptable, it 
does mean that trauma can impact on their ability to understand the consequences of 
their actions and their ability to control their actions and responses. 

In conclusion, our established policy is that at the very minimum, the age of criminal 
responsibility should be raised to 12. However, taking into account the above points, 
while we cannot suggest a specific age to the Committee, the Church of Scotland 
welcomes their exploration of this topic and would be generally supportive of a 



higher age of criminal responsibility and prosecution for children and young 
people in Scotland.  

However while the Church as a whole cannot suggest a specific age, from their direct 
service base, our social care arm, CrossReach, would support an increase in the age 
of criminal responsibility and prosecution to 16 years based on their service 
experience and the most recent research around ACEs, trauma and brain 
development. In CrossReach’s view, such a change would be supportive of the 
ongoing Independent Care Review and would be a driver for improving practice 
and legislation in relation to both care system and youth justice system. 

 

Required service changes or additional services 

The Children’s Hearing system is already set up and equipped to deal with young 
people’s offending behaviour and already recognises the strong link between young 
people who offend being those who have been known to agencies at a much younger 
age with care and protection issues. The Church of Scotland believes that young 
people who offend are also young people in need of support and protection.   

The Church of Scotland believes that there is a clear need for a ‘whole system 
approach’ where early intervention with families is high on the agenda for all universal 
and specialist services with the ultimate aim of reducing further offending by young 
people. In order to fully adopt this approach, there is a need for more restorative 
approaches to youth justice so that young people can learn from experience and make 
amends for hurt or damage caused in a constructive, not punitive, way. Often there 
can be a societal expectation that young people’s behaviour should be ‘punished’ and 
that this is the only appropriate response to harmful behaviour. Shifting to a restoration 
model would also convey an important message for wider society about the value of 
holistic, community based, preventative and early intervention approaches to youth 
justice.   

 

The impact on young people  

The Church of Scotland believes that evidence, both from our services and from best 
practice, would tend to support the view that there would be a positive impact of raising 
the age of criminal responsibility and prosecution.  

• There would be a reduction in young people feeling stigmatised and labelled 
due to past behaviour 

• Current, often less effective interventions which focus solely on the offending 
behaviour would become less relevant 



• Young people would not gather a criminal record for behaviour which was as 
the result of a challenging childhood or family environment and therefore would 
not be stigmatised into adulthood 

• There would be a positive impact on children who are looked after away from 
home as they often end up with charges related to behaviour in the care 
environment, something which their peers do not have to contend with 
 
  

The potential cost and time implications for your organisation  

Raising the age of criminal responsibility and prosecution as envisaged above would 
require a greater focus on prevention and early intervention with families and funding 
would be required for this. A move towards a whole systems approach to youth justice 
would also require training and facilitation of the necessary restorative approaches 
which would satisfy the victim of any offence but also reduce the likelihood of further 
offending. Additional funding would be required to implement these approaches. As 
with all prevention and early intervention models, the increase in funding in the short 
term would be offset by long term savings due to improved outcomes including 
decreased offending and reoffending and decreased detention and policing costs.  

 

Tying Scots Law in this area to the United Nations minimums 

As stated above and in our initial response to the Committee, the General Assembly 
of the Church of Scotland has repeatedly reaffirmed the support of the Church for the 
United Nations Convention on the Rights of the Child. In 2009, the General Assembly 
expressed their support for the recommendations of the Committee on the Rights of 
the Child, which included a recommendation to increase the age of criminal 
responsibility from the current age of 8. The Church of Scotland was also supportive 
of the age of criminal prosecution being raised to 12 in 2010. As we stated in our 
previous evidence: 

“The Church strongly believes that all States have a responsibility to ensure that they 
meet international minimum human rights standards. However, meeting minimum 
standards is a baseline aspiration and should not be taken as the final goal in 
the realisation of human rights.” 

Therefore, while we would argue that it is vital for Scots Law to be compliant with the 
UN minimum standards, we would be reluctant to support a move to tie us to 
internationally negotiated minimums. If Scotland aspires to be the best place in the 
world to grow up, we need to ensure that we are leaders in promoting children’s rights, 
not simply following international baselines.  

 

Any other impacts in relation to…victims  



The Church of Scotland is mindful of the impact on victims of criminal behaviour, and 
recognises that the behaviour of children can still cause harm under the age of criminal 
responsibility. We acknowledge that the Bill does not diminish the current rights of 
victims of criminal behaviour and in fact allows for more information to be shared with 
victims of seriously harmful behaviour when the child is under the age of criminal 
responsibility than the current system. We recognise that there will always be a need 
to balance the rights of victims of criminal behaviour and the rights of the child believed 
to have carried out the harmful behaviour and we welcome the explicit 
acknowledgement of this. As discussed above, we believe that service responses 
could be shaped to provide a clearer focus on restorative justice and that this would 
also support victims.  

For Further Information, please contact: 

Katherine Gilmour 

Church and Society Council 

Kgilmour@churchofscotland.org.uk  

0131 240 3006 

 

mailto:Kgilmour@churchofscotland.org.uk
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SUBMISSION FROM COMMUNITY JUSTICE   
 
 
Thank you for your email. In response to the additional questions asked, CJS would 
refer to our response previously submitted and also in particular to the expert 
evidence submitted by the Centre for Youth & Criminal Justice which provides links 
to academic research and highlights the variety of Scottish policy, legislation and 
practice relating to rights and protections for children. Some additional comments as 
requested are given below: 
 
Regarding the question ‘whether you are supportive of increasing the age of 
criminal responsibility/prosecution to 14 or 16; please explain the reasons for 
your views,: 
 
CJS welcomes the recent Parliamentary debate on the Bill which indicated clear 
support for raising the age of criminal responsibility. As we stated in our earlier 
submission, 12 should be treated as a baseline minimum given this is still very low 
compared to EU comparisons.   We understand that this is a complex policy area 
hence our initial response supported raising the age to 12 as a baseline and also 
proposed that Parliament should review its implementation and commit to increasing 
this further to 14/16 after a designated review period which could be specified in 
legislation.  This would allow for a due period of managed transition in the interim 
period, appropriately resourced and overseen to ensure that all areas of public 
service, policy, practice and legislation which could be implicated  by any future 
further increase are appropriately addressed. This may also allow for greater public 
confidence in the  measure, particularly in relation to the rights of victims. Complexity 
of implementation should not hinder progressive policy. 
 
During their earlier deliberations on this consultation the CJS Board also recognised 
that there are a range of areas where policy interacts, namely in the education, care, 
health and justice systems all of which impact on a young person’s life. Depending 
on an individual’s status and the system with which they are engaging they can be 
treated as either children or adults, often depending on whether they are looked after 
by the state or not. Within the justice system the  need for a person-centred 
approach is paramount which takes account of an individual’s development  and 
maturity. 
 
It is acknowledged that a young person’s engagement with the justice system  is 
often implicated by factors outwith their control - health, trauma, adverse childhood 
events and the circumstances in which we grow up, including poverty and exposure 
to criminal activity - which can have as much relevance as chronological age. Age is 
a blunt measure of capacity, maturity and comprehension.  As per our original 
submission a public interest test and a compassionate response acknowledging the 
rights of a child or young person need to be taken into account when taking a 
decision. 
 



    
 

Any approach which focuses on provision of  support as opposed to criminalising 
children and young people should lead to improved outcomes for both the individual 
young person and the wider community and is to be welcomed. 
 
I trust that this is of interest. 
 



         

EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM CRIMINAL JUSTICE VOLUNTARY SECTOR FORUM 

CJVSF Members would support increasing the age of criminal responsibility beyond 
the age of 12. CJVSF members were in agreement that 14 was appropriate as an 
absolute minimum, however a large number of members also supported an increase 
in the age of criminal responsibility to either 16 or 18.  

CJVSF members do not believe that there is an acceptable reason for limiting the 
rise of the age of criminal responsibility to 12; those arguments that the committee 
has received in evidence to date that justify and necessitate increasing the age of 
criminal responsibility to 12 continue to apply to older children. CJVSF members 
would stress the comments made in their submission for Stage 1 of the Bill that a 
non-criminal, welfare based approach to offending behaviour by children, focusing 
on prevention and early and effective intervention, should be the fundamental basis 
of Scotland’s youth justice system for all children.  

Given the youth justice structures that exist already and the large number of services 
provided at present by statutory and third sector organisations aimed at children who 
offend, we do not believe that raising the age of criminal responsibility beyond 12 
would be prohibitively difficult. Rather, in doing so we would greatly expand the 
scope of protections and support provided to children in Scotland. 

CJVSF members see this as being even more important in light of the draft General 
Comment on juvenile justice that will be discussed by the UN Committee on the 
Rights of the Child in the coming month, paragraph 33 of which recommends the age 
of 14 as a minimum whilst encouraging increases beyond that. In order to remain 
compliant with international human rights norms in future, CJVSF members would 
recommend that Scots Law in this area should be consistent with UN human rights 
law and tied to UN minimums, except where a higher age of criminal responsibility is 
proposed by the Scottish Parliament.  

CJVSF members would also re-emphasise the point made in their evidence to the 
Committee that the applicability of international human rights standards should not 
be at the mercy of what is considered to be politically popular. CJVSF members 
would therefore welcome leadership from the Committee and the Scottish Parliament 
in driving forward greater protection for children in Scotland by raising the age of 
criminal responsibility higher than 12 and limiting the criminalisation of children. 

 

 

https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 
 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 

 
SUBMISSION FROM SCOTTISH ELAINE E. SUTHERLAND PROFESSOR OF 
CHILD AND FAMILY LAW, STIRLING LAW SCHOOL, UNIVERSITY OF STIRLING 
AND DISTINGUISHED PROFESSOR OF LAW EMERITUS, LEWIS & CLARK LAW 
SCHOOL, PORTLAND, OREGON 
  
Context 
 
On 14 December 2018, the Equalities and Human Rights Committee of the Scottish 
Parliament requested further written evidence to inform its consideration of 
amendments to the Age of Criminal Responsibility (Scotland) Bill at Stage 2, these 
views to be submitted by 7 January 2019. In particular, it sought views on the 
possible implications of raising the age of criminal responsibility to either 14 
or 16, as well as raising the age of criminal prosecution to either 14 or 16.   

 
I am grateful to the Committee for the opportunity, in respect of this important 
development, to expand on my earlier written and oral (session on 27 September 
2018) evidence.  
 
Question  
 
It is not clear to me whether the proposal is to raise both the age of criminal 
responsibility and the age of prosecution to 14/16 or whether it is contemplated that 
one might be raised, but not the other. One advantage of the draft Bill is that, by 
raising the age of criminal responsibility to 12, the two would be aligned, reducing the 
opportunity for confusion in the minds of young people and adult members of the 
public.  
 
My response below proceeds on the basis that the proposal is to raise both ages.  
 
Summary 
 
In a nutshell, my view is that raising the minimum age of criminal responsibility to 
14/16 would be the right thing to do; would comply with the guidance offered by the 
United Nations Committee on the Rights of the Child; and would render Scots law 
more consistent with the law in other European countries. Raising the age to 16 
would also be consistent with the general approach of Scots law to the capacity of 
young people. 
 
My concern is that seeking to raise the age to 14/16 risks jeopardising the support of 
some stakeholders and sections of the public for the proposal in the Bill to raise the 
age to 12. A more cautious – and, arguably, more prudent – approach would be to 
capitalise on the current support and raise the age to 12 now, then immediately 
begin a campaign to raise it further. The legislation itself could provide for mandatory 
review after a period of, say, two years. 
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Advantages of raising the age to 14/16 
 
As I made clear in my written evidence and in my oral evidence on 27 September 
2018, I support raising the age to 14/16 wholeheartedly. 
 

• The proposal to raise the minimum age of criminal responsibility to 16 would 
render this important aspect of how young people are treated by the legal 
system more consistent with other areas of Scots law. On reaching 16 
years old, a person acquires the capacity to make a whole range of important 
decisions on such matters as getting married,1 registering a civil partnership,2 
voting in Scottish elections3 and contracting.4 While other age limits apply in 
other contexts and, strictly speaking, adulthood is not attained until a person 
reaches 18 years old, 16 has become something of a legal landmark in 
Scotland. Attaining the age of 14 is of no particular legal significance. 
 

• The proposal in the Bill to raise the minimum age of criminal responsibility to 
12 is an advance on the current position, but it does no more than meet the 
bare minimum of the standard set by the United Nations Committee on the 
Rights of the Child. It will be recalled that the UN Committee noted that the 
minimum age of criminal responsibility varied between countries, ranging 
“from a very low level of age 7 or 8 to the commendably high level of 14 or 16” 
and found that setting the age below 12 “not to be internationally acceptable.”5 
As a result, it encouraged States Parties “to increase their lower [minimum 
age of criminal responsibility] to the age of 12 years as the absolute minimum 
age and to continue to increase it to a higher age level.”6 Thus, raising the 
age to 14/16 would be in line with the standard set by the UN Committee 
at present.  
 

• If the Bill is passes as it stands, adopting the age of 12, it can be anticipated 
that the UN Committee, in its next Concluding Observations on the UK, will 
applaud the raising of the age to 12 – and then remind the UK that 12 is the 
minimum age it considers acceptable and urge consideration of raising 
the age further. 

 
• Raising the age to 14/16 would make Scots law more consistent with the 

position in other European countries.7  
 
 

                                            
1 Marriage (Scotland) Act 1977, s 1. 
2 Civil Partnership Act 2004, s 86. 
3 Scotland Act 1998 s.11 and the Scottish Local Government Elections Order 2011, SSI 2011/399, as 
amended most recently by the Scottish Local Government Elections Order 2016, SSI 2016/7.   
4 Age of Legal Capacity (Scotland) Act 1991, s.1(1)(b). 
5 General Comment No 10: Children’s Rights and Juvenile Justice, CRC/C/GC/10, 25 April 2007, 
paras.30-32 (emphasis added).  
6 General Comment No 10, para. 32 (emphasis added). 
7 European counties tend to favour 13 or 14, while the Scandinavian norm is 15. See, Don Cipriani, 
Children's Rights and the Minimum Age of Criminal Responsibility: A Global Perspective (Farnham: 
Ashgate, 2009), chapter 5. The comparative picture is not static and, for updated information, see the 
Child Rights International Network website, Minimum Ages Of Criminal Responsibility Around The 
World: https://www.crin.org/en/home/ages 

https://www.crin.org/en/home/ages
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Risk of seeking to raise the age to 14/16 

As I indicated in my oral evidence to the Committee on 27 September 2018, my only 
hesitation about pursuing the 14/16 option at this stage is that it could result in 
securing no reform at all: that is, reaching further now may amount to taking a 
gamble on losing everything. 
 

• There appears to be stakeholder support for the proposal in the Bill to raise 
the minimum age of criminal responsibility to 12. That may be a product, at 
least in part, of the evidence-based case that has been made. In particular, 
statistics from the Scottish Children’s Reporter Administration have been 
analysed and have demonstrated that very few children under the age of 12 
engage in harmful behaviour and those that do can be accommodated by the 
children’s hearings system.8 That evidence has been discussed and debated 
as the proposal in the Bill was brought forward. No such case has been put 
together in support of raising the age to 14/16 and the fact that such a step 
is “the right thing to do” and “consistent with the position of the UN 
Committee” (as I believe it to be) may not be enough to keep some 
stakeholders on board.    
 

• My sense is that there is a body of public option in favour of the proposal in 
the Bill to raise the minimum age of criminal responsibility to 12. That may be 
a product, again, at least in part, of the efforts by so many bodies and 
individuals to make the case to civil society. There has been little or no 
opportunity to lay that groundwork in respect of 14/16 and it may be that 
at least some of that public support would be lost. Worse still is the 
prospect of the media raising the spectre of a 15 year-old committing a very 
serious offence and appearing to face fairly minor consequences.   

 
• It is worth remembering that that, following the recommendations of the 

advisory group that reported in 2000,9 there was a brief period of optimism 
when it looked as if the minimum age of criminal responsibility would be 
raised to 12. As we know, those recommendations were side-lined and a 
different path was taken.10 Reform is again within sight and my concern is 
that crucial support could be lost by reaching further at this stage. 

 
Committee members are better placed than me to judge the mood of stakeholders, 
members of the public and, crucially, their colleagues in the Parliament and will 
doubtless gain valuable insights as a result of this call for further evidence. 
 
Elaine E Sutherland 
7 January 2019   
  

                                            
8 Gillian Henderson, Indiya Kurlus and Gwen McNiven, Backgrounds and outcomes for children aged 
8 to 11 years old who have been referred to the Children’s Reporter for offending (Scottish Children’s 
Reporter Administration, 2016). 
9 Report of the Advisory Group on Youth Crime (Edinburgh: Scottish Executive, 2000). 
10 For a discussion of these developments, see, Elaine E Sutherland, “Raising the minimum age of 
criminal responsibility in Scotland: law reform at last?” (2016) 76(3) Northern Ireland Legal Quarterly 
387-406. 
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Postscript note 
 
It should be remembered that the United Nations Convention on the Rights of the 
Child defines a child as a person “below the age of 18 years”.11 It might be argued 
that this requires the minimum age of criminal responsibility to be set at 18, a 
position taken by Thomas Hammarberg when he was the Council of Europe’s 
Commissioner for Human Rights. He supported raising the minimum age of criminal 
responsibility “with the aim of progressively reaching 18.”12 The UN Committee may 
adopt a similar position in the future. That, however, is not the issue being addressed 
in this call for evidence. 
 
  
 

                                            
11 Article 1. 
12 Thomas Hammarberg, ‘The human rights dimension of juvenile justice’, CommDH/Speech (2006) 
12. 
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SUBMISSION FROM INCLUDEM 
 
 
Whether you are supportive of increasing the age of criminal responsibility / 
Prosecution to 14 or 16 
 
Includem welcomes the recent intervention of the UN Committee on the Rights of the 
Child (UNCRC), which recommends the Age of Criminal Responsibility (ACR) is raised to 
a minimum of 14 years. We are supportive of this move but are mindful that the proposed 
change could be extended further still with the appropriate protections in place.  
 
Includem recognises the move as an intervention focused on social justice, rather than 
criminal justice. Our views are based upon all of our organisational experience and 
expertise, which acknowledge the positive impact of support as a means of improving 
behaviour and outcomes.  
 
Includem feels strongly that nobody benefits from the criminalisation of children. Our 
experience shows that children who are criminalised at an early age, enter a justice 
system which can be difficult to exit and one which does not always result in positive 
outcomes. The Edinburgh Study of Youth Transitions and Crime suggests that the 
transition from Children’s Hearing Systems to the criminal justice system was not 
necessarily related to serious offending, but to other factors such as police contact and 
increasing contact with the youth justice system. Essentially, criminalisation. This shows 
that neither individuals, nor society benefit from this approach.  
 
By increasing the ACR/ACP, Scotland will increase the window of opportunity for young 
people displaying harmful behaviour to access the support they need to make positive 
choices. Children under the age of 16 would need to be referred to the Children’s Hearing 
System instead of an adult court; which is more supportive environment, specifically 
focused on the needs of the child. It is therefore a more appropriate forum for those we 
still recognise as children by almost every other definition; and is likely to create better 
outcomes than entering the adult criminal justice system.  
Experience tells us that the outcomes will be improved not just for the individual young 
people involved, but their families and communities too.  
 
We know that social inclusion is key to the reduction of harmful behaviour and the 
creation of positive outcomes. The stigma that accompanies criminalisation must be 
recognised as a form of exclusion which is more likely to isolate the individual and 
perpetuate rather than reduce harmful behaviour.  For example, we understand that 
securing and maintaining employment is a crucial step towards rehabilitation, but this is 
difficult to achieve with a criminal record. A lack of stable employment then makes it more 
challenging to secure and maintain good housing. Inadequate housing reduces health 
outcomes and places pressure on relationships, which could lead to the breakdown of a 
family unit and more adverse childhood experiences for the next generation. Increasing 



 

the ACR would remove the burden of a criminal record during an individual’s formative 
years and help to reverse the aforementioned spiral of negative outcomes.  
 
We also know that there is a disproportionately high number of children in the justice 
system from poorer backgrounds, youth justice backgrounds or looked after 
backgrounds. This suggests the current system is not working for the most vulnerable in 
society to which we all have a duty of care.  
 
Includem is aware that displaying an extent of harmful behaviour is a normal stage of 
development for most, if not all, children and teenagers. The reaction to that behaviour 
can however differ depending on the living arrangements of that young person. For 
example, we know from experience that when a young person resident in the care 
system displays harmful behaviour, it is more likely to be reported, even if the behaviour 
is exceptional. This may have contributed to the over-representation of children from 
looked after backgrounds in the justice system. It also means that by criminalising their 
behaviour, rather than recognising it as a normal part of development in their formative 
years, the system has in a sense gifted these young people the burden of a record which 
places them at a disadvantage to their non-looked after peers. This is an example of how 
we are currently not getting it right for every child and if the ACR was raised, this 
demographic would effectively be more protected from criminalisation.  
 
Crucially, an increase in the ACR permits Scotland an increased window of opportunity in 
which to support young people displaying harmful behaviour to make more positive 
choices. We know from experience that this reduces the chance of them transiting to the 
criminal justice system or spiralling further into a cycle which can be difficult to exit. By 
increasing the number of young people able to access preventative support, outcomes 
will be improved for individuals, families and entire communities. 
 
 
What Changes to or Additional Services are Required to Support an Increase in the 
Age of Criminal Responsibility / Prosecution to 14 or 16 
  
 
As with every change to policy, there will be consequences which must be considered 
and balanced in order for the legislation to have optimum affect.  
 
Although Includem agrees in principal with the proposal, the advisory group which 
considered the initial increase from 8 to 12 examined only the number which fell into this 
category. As such, we believe additional analysis of numbers within the 12 - 14 or 12 - 16 
categories is required for smooth facilitation of the change. The pressure that increased 
numbers could place on the current system must be considered to ensure all requisite 
supports are in place for young people, families and staff involved.  
 
The proposed changes will also need to be reinforced by increased restorative justice to 
ensure the support offered to those affected by harmful behaviour is truly transformative 
and long-lasting.  Support should be provided to both the victim and the child who caused 
the harm, keeping in mind that the victim may be an adult or a child. 
 



 

Restorative justice might involve communication between the person who has displayed 
harmful behaviour and their victim in order to increase understanding and therefore 
healing on both sides.  
 
Restorative justice must involve a relationship-based means of support to address the 
underlying needs of which the harmful behaviour is a symptom. This is the type of 
restorative justice which Includem provides. We know from our experience that this 
method of intervention significantly improves a young person’s life chances and breaks 
cycles of harmful behaviour. The earlier this intervention can take place, the more 
impactful it tends to be. Shifting focus away from criminalising children must be balanced 
with this type of restorative support for the changes in legislation to achieve the desired 
outcomes.  
 
It is also possible that public perception will be wary of the proposed increase in ACR and 
as such, the Scottish Government should invest in a communications campaign which 
focuses on the need for change and potential benefits. This would help to establish the 
understanding necessary to support those affected by the changes. 
 
Similarly, without a targeted communications campaign, public perception is likely to 
focus on outcomes for the victim, rather than fully considering whom the victim is. 
Improved understanding of the complexities involved might engender increased support 
for the victim displaying harmful behaviour. Communicating the positive impact of 
restorative justice will be key to establishing public support for the change. 
 
Includem knows from experience that young people who are viewed as criminals are 
likely to have more difficulty integrating into a community than those living in a community 
that more accurately understand their needs. A campaign which increases understanding 
of the needs of individuals displaying harmful behaviour, would improve communities’ 
recognition of their role in helping that young person feel like a valued member of society 
who has a positive contribution to make.  
 
By focusing communications on the benefits to society as a whole and the way in which 
the changes aim to ultimately reduce incidents of harmful behaviour, public perception is 
likely to be more receptive.  
 
 
The Impact on Young People of Raising the Age of Responsibility / Prosecution to 
14 or 16 
 
Includem knows from experience that there is a clear link between children’s experiences 
of adversity, neglect, trauma or loss and the risk taking, harmful behaviours which lead to 
our involvement. We also know that with the right support, most children desist from 
offending as they grow older. For those who have not already been criminalised, this is a 
positive outcome; but for those who do enter the justice system, it can be more difficult.  
 
By supporting an individual rather than criminalising them in their formative years, we can 
help them to make more positive choices which would ultimately improve the wellbeing of 
individuals, families and society as a whole. 
 



 

Increasing the ACR widens the window of opportunity in which a young person can 
access the required support. Failure to broaden access to this help would amount to a 
tragic waste of opportunity at both an individual and national level.  
 
 
The Potential Cost Implications for Your Organisation and Any Indication of the 
Time Required to make Changes to Support an Increase 
 
The proposed changes would incur no particular cost implications to Includem or time 
required to deliver our services.  
 
 
Whether Scots Law in this Area should be Tired to the United Nations Minimums 
 
Includem is encouraged that The Scottish Government has chosen to progress current 
legislation in line with the United Nations standards. We do however believe that the 
relationship should be viewed as the sharing of good practise, rather than an obligatory 
tie, which might limit Scots Law in areas where we would like progress to be extended 
further still.  
 
We note that the UNCRC recommendation of 14 years is a suggested minimum. 
Although the move is a welcome step forward, we are mindful that it associates us with 
the internationally recognised minimum standard. We believe that Scotland could be 
more ambitious in this respect if the Scottish Government is serious about Getting It Right 
for Every Child and making sure Scotland is the best place in the world in which to grow 
up.  
 
Includem therefore supports an increase to the Scottish ACR in line with the UNCRC, in 
the hope that this will be extended further still once there is additional analysis at a 
national level on the implications of a rise to 16 or 18.  
 
Any Other Impacts in Relation to Disclosure, Victims and Police Powers 
 
Includem shares the concerns raised during committee stage about the potential ‘Places 
of Safety’ to which a child can be taken. A police station can be an intimidating place for 
children, particularly if it is late at night. Although the proposed measures are intended to 
prevent the criminalisation of children, young people who are taken to a police station are 
likely to feel that they are in trouble, even if they are the victim. Includem notes that a 
police station was suggested as a possible place or safety, but remains concerned that 
as long as it is a named location, there is a chance it will become the default option.  
 
 
 
Conclusion 
 
In conclusion, Includem is supportive of the plans to increase the Age of Criminal 
Responsibility to 14 in line with the UNCRC and believe there is potential to extend the 
protections further still. We are mindful that the proposed changes are likely to increase 
the numbers engaging with the current system and believe more analysis of the 



 

numerical impact is required before changes are implemented in order to facilitate 
smooth implementation with maximum protection and minimal disruption to young people.  
 
Includem recognises that the criminalisation of children is more likely to cause damage 
than improvement. To burden children with a criminal record based on events which took 
place in their formative years, which were in themselves a symptom of need, is frankly 
unfair and does nothing to ensure Scotland is the best place in the world in which to grow 
up.  
 
We are mindful that widespread support and the buy-in of society as a whole will be 
required to accommodate the changes and create optimal impact for those displaying or 
affected by harmful behaviour.  
 
We are cognisant that statutory services such as police and social work departments will 
be largely responsible for implementing any changes forthcoming and so we are keen for 
their views to receive careful consideration.  
 
Finally, Includem welcomes the shift of focus from criminal justice to social justice but 
recognise that this will also need to be balanced with restorative justice to ensure the 
consequences are both positive and long-lasting. We feel confident that our relationship-
based support model works and has a key role to play in supporting this legislation.  
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SUBMISSION FROM NORTH AYRSHIRE HSPC’s 

Stephen Brown, Director, North Ayrshire HSCP 
Joan Storrie; Team Manager Children & Families Youth Justice Team. 

Views regarding ‘the possible implications of raising the age of criminal responsibility to 
either 14 or 16, as well as raising the age of criminal prosecution to either 14 or 16. ‘ 

The Committee has identified some areas where it would be helpful to have your further 
views: 

• whether you are supportive of increasing the age of criminal 
responsibility/prosecution to 14 or 16; please explain the reasons for your views, 

• the number of young people affected and the associated types of behaviour in these 
higher age groups, 

• what changes to or additional services are required to support an increase in the age 
of criminal responsibility/prosecution to 14 or 16, 

• the impact on young people of raising the age of responsibility/prosecution to 14 or 
16, 

• the potential cost implications for your organisation and any indication of the time 
required to make changes to support an increase,  

• whether Scots Law in this area should be tied to the United Nations minimums, and 
any other impacts in relation to disclosure, victims and police powers 

 

Please note that you can answer any or all questions. Please insert your response below: 

Response 

To set a context, the United Nations Standard Minimum Rules for the Administration of 
Justice (The Beijing Rules) stipulates that the age of criminal responsibility should “not be 
fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual 
maturity.”   

When Scotland raises the age of criminal responsibility from age 8 to age 12 it will still be one 
of the lowest in Europe with 23 countries out of 28 already set at age 14. We believe that the 
starting point for Scotland should be on par with the rest of Europe and initially set at age 14 
with a view of raising it to 16 or 18 in the future. This would be more in line with the United 
Nation’s Convention on the Rights of the Child which defines the ‘child’ as being a person 
under the age of 18.  

The ‘Whole Systems Approach’ (WSA) is the Scottish Government’s programme for 
addressing the needs of young people involved in offending, underpinned by ‘Getting it Right 
for Every Child’ ((GIRFEC). The National Youth Justice Strategy for Scotland - ‘Preventing 



        
 

Offending Getting it Right for Children and Young People’ is focused on a ‘rights based’ 
approach to young people.  

In Scotland we already have a well-established rights based approach with the unique 
Scottish Children’s Hearings System, which takes cognisance of the ‘whole child’ by 
addressing the needs as well as the deeds of all children under the age of 16 and up to 18 in 
some cases.  

Based on the Kilbrandon principles that children should not be dealt with in adult courts, we 
would suggest that the age of criminal responsibility/prosecution in Scotland should be at 
least 16 years old and 18 if the child is subject to statutory measures under the auspices of 
the Children’s Hearings System. This would ensure that all children are kept out of adult 
courts except for the minority who commit very serious crimes and pose the highest risk 
whereby a period of detention is felt necessary. If the crimes committed are not considered 
serious enough to warrant a custodial sentence then all children under the age of 18 should 
be referred to the Children’s Reporter/Children’s Hearings System where their behaviour is 
examined in a holistic manner taking cognisance of their ‘emotional, mental and intellectual 
maturity’ (Beijing Rules).   

Raising the age of criminal responsibility to 14 or 16 years old should not make much 
difference to the current systems in place and should not present a significant management 
problem as the numbers of children committing crimes continues to fall every year.  

In North Ayrshire, from January 2018 to November 2018 75 young people were referred to 
the Children’s Reporter on offence grounds and only 3 were taken to a hearing. Therefore 
there is not a huge number of children involved in offending behaviours that warrant state 
intervention. Given the low numbers,  there is no requirement for any additional services. The 
Children’s Hearings System and Social Services are already well equipped to support 
children involved in offending behaviours.  

Furthermore, there would not be significant cost implications for North Ayrshire Council’s as 
the children are already receiving a service tailored to their individual needs and behaviours 
through the well-established systems currently in place: EEI/Diversion from 
Prosecution/Children’s Hearings System and the Children & Families Youth Justice Team. 

 

Stephen Brown/ 
Joan Storrie 
North Ayrshire HSCP  
 

 

 



 
 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM ORKNEY ISLANDS COUNCIL 

  

Orkney Islands Council has previously submitted a response which was supportive 
of the age being raised to 16, which is noted in the Stage 1 report.  

Whilst Orkney Islands Council has not adopted a formal position in relation to the 
proposals, the Council continues to be supportive of the age being raised and 
acknowledges that the current age is likely to disproportionately affect children from 
less privileged backgrounds which could expose them to further disadvantages 
throughout life. The current low age for criminal responsibility has a ‘net-widening 
effect’ and is at odds with the UN Committee on the Rights of the Child. 

Further, there is an identified disparity throughout relevant legislation under Scots 
Law as to what is meant by ‘child’ and therefore raising the age of criminal 
responsibility may provide greater clarity and consistency in terms of criminal 
responsibility and prosecution. 

 



     
 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 
 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  
 
SUBMISSION FROM SCOTTISH CHILDRENS ADMINISTRATOR  
 
 
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and youth justice. 
Among its fundamental principles are: 

• whether concerns relate to their welfare or behaviour, the needs of children or young 
people in trouble should be met through a single holistic and integrated system  

 
• a preventative approach, involving early identification and diagnosis of problems, is 

essential  
 

• the welfare of the child remains at the centre of all decision making and the child’s best 
interests are paramount throughout 

 
• the child’s engagement and participation is crucial to good decision making  

 
SCRA operates the Reporter service which sits at the heart of the system. SCRA employs 
Children's Reporters who are located throughout Scotland, working in close partnership with panel 
members and other professionals such as social work, education, the police, the health service 
and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, protected and 
offered positive futures. We will seek to achieve this by adhering to the following key values:  

• The voice of the child must be heard 
• Our hopes and dreams for the children of Scotland are what unite us 
• Children and young people’s experiences and opinions guide us 
• We are approachable and open 
• We bring the best of the past with us into the future to meet new challenges.  

 
 
Response 
 
SCRA welcomes this chance to give further written evidence to the Equalities Committee  in 
relation to the Agre Of Criminal Responsibility (Scotland) Bill.We would wish to begin by reiterating 
the position of SCRA in relation to this reform : 
We welcome the current bill which has been brought about by significant work by a variety of 
agencies on the Minimum Age Advisory Group .Our aspiration is that the Bill be implemented as 
soon as possible to end the iniquity of children being criminalised as young as eight. 
It is our further strong belief that the reform should go higher .We are ,however, aware that there 
has not been the same level of anylysis and preparation to ascertain: : 

•  whether that should be to 14 or 16 or a variation eg raising the age of criminal 
responsibility to 14 and the age of criminal prosecution to 16 



     
 

•  whether further legislative measures may be required to take account of specific issues 
with the older age group 

The particular issues which will require consideration are: 
 
1 ADEQUACY OF CURRENT GROUNDS 
 
In 2017-18 the reporter received offence referrals per child as follows:: 
 Age      8     9    10   11     12     13      14       15 
Number15   34   78    111   310   625    917     1099 
 
In terms of type of offence : 
 
2837 involved dishonesty 
2337 involved vandalism 
422 were sexual offences 
315 were road traffic offences 
215 involved violence 
 
Only a small percentage of these were referred to a children’s hearing but in the event of the age 
being raised, it will important to ensure that ,where a child requires measures of support in relation 
to their behaviour, that should be available through the children’s hearings system. Research by 
SCRA confirmed that only a couple of children aged 8-11 a year end up being referred to a 
hearing on offence grounds .With the older age group, more children are referred on a greater 
variety of offences.The adequacy of current grounds of referral requires further checking  in 
relation to 12-15 year olds 
 
2 CASES JOINTLY REPORTED TO THE PROCURATOR FISCAL AND REPORTER 
 
In relation to 8-11 year olds, the age of criminal prosecution has already been raised to 12 so no 
consideration was required of this category in preparation for the Bill as it currently stands. 
In 2017/18 1191 children and young people were jointly reported .Of those 162 were aged 12/13 
.6.2% were retained by the Procurator Fiscal .For 14-15 year olds, 663 were jointly reported and 
19% were retained by the Procurator Fiscal .We understand that only a handful of these cases 
were actually prosecuted in court. 
In pursuing a higher age of criminal responsibility/prosecution ,we believe it important to find out 
more about these cases which, since jointly reported ,will represent the most serious acts of 
behaviour by children. In particular it would be helpful to have an analysis of the cases retained by 
the Procurator Fiscal , what decision they took ,and if the child was referred to court ,what the 
decision of the court was. That understanding would better equip or challenge our initial belief that 
such cases can and should be handled within the hearing system 
One particular issue requires further consideration in the event that the age of criminal 
responsibility or prosecution were raised to 16: a child of 15 years 10 months commits a serious 
act eg rape ,the hearing system’s jurisdiction would only last till the child was 18 ,with no ability to 
provide ongoing measures of support .Should provision be allowed for that to continue beyond 18 
and if so what would be the mechanism?We do stress that we are looking at this from a point of 
rehabilitiation not punishment . 
 
3  CUSTODIES  
 



     
 

In 2017-18  ,26 children under the age of 16 were kept in custody having been charged with 
offences Currently there is provision for that to be further extended  where the conduct of the child 
was judged to be serious enough to pose a risk to themselves or others.Section 23 currently 
provides for 24 hour detention only, .We would wish to look further at these cases to understand if 
any further provision is needed to allow for longer detention subject to scrutiny by a children’s 
hearing .This would also allow more information as to where the child was placed . 
 
4 VICTIM INFORMATION 
 
In 2017 700 victims of youth crime were contacted by the reporter to offer basic information 
relating to the decision taken by either the reporter or children’s hearing.The current Bill will allow 
the Principal Reporter to pass information where there has been  
Physical violence, sexual violence or behaviour which is dangerous , threatening or abusive and 
where the conduct causes harm to another person  
While this limitation seemed appropriate to under 12s, the implications of extending this beyond 
12 years of age needs further consideration.having regard to the number and nature of offences 
reported.In particular, it is unlikely that the 4700 incidents of dishonesty or vandalism would come 
within the current criteria leading to a vast reduction in the numbers of victims contacted .Whilst 
there may be limitations as to the quantity of information that can be given and even to the 
satisfaction with the action taken , at least we are currently able to give assurance that the incident 
has been reviewed and action taken where necessary .This would be signifcantly reduced with the 
age being raised further. 
 
5 COST IMPLICATIONS FOR SCRA OF EXTENDING AGE  
 
In relation to the request for assessment of cost of extending further the age of criminal 
responsibility , we cannot provide a definite figure at this stage as much will depend on the 
analysis of the issues covered above..Whilst we believe that for under 12s there would be minimal 
cost , raising the age to 14 or 16 would require extra reporter time in converting current offence 
grounds to non offence and, in particular, in proving grounds currently dealt with by the procurator 
fiscal . 
We may be looking at the need for an extra reporter per locality as a minimum with potential cost 
around £400 K 
 
SUMMARY  
 
Children can commit very unpleasant acts which can cause hurt to individuals and the community 
.SCRA believes strongly that such behaviour and its roots can be tacked without recourse to the 
criminal law and by use of the children’s hearing system in a manner which does not consequently 
penalise them for life .We hope that the provisions for under 12s can be implemented in 2019 and 
that a commitment be given to further review in two years by which time work can have been done 
to ensure that there is a clear direction for reform to either 14 or 16 and the necessary legislative 
and practice changes have been properly prepared. 
We are happy to assist the committee and Scottish Government in any way to bring this important 
reform into being and have already prepared a research proposal , a copy of which has been 
forwarded for the attention of the committee. 
 
 
Malcolm Schaffer 
Head of Practice and Policy  



     
 

SCRA 
December 2018 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



EQUALITIES AND HUMAN RIGHTS COMMITTEE 
 
AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  
 
SUBMISSION FROM THE SCOTTISH INDEPENENT ADVOCACY ALLIANCE  
 
The Scottish Independent Advocacy Alliance (SIAA) is a membership organisations 
responsible for promoting, supporting and defending independent advocacy in Scotland. 
We have the overall aim of ensuring that independent advocacy is available to any 
person in Scotland. We provide information and support; gather and distribute 
information; represent advocacy organisations at various levels; and raise awareness 
and understanding of independent advocacy across Scotland. The SIAA works to 
influence legislation, policy and practice in relation to advocacy. 
 

We support increasing the age of criminal responsibility to at least 16 as we believe that 
Scotland should be a human rights leader. A lower minimum age of criminal 
responsibility would be about meeting minimum requirements of the UNCRC. 
The Scottish Government needs to demonstrate its commitment to children’s rights by 
incorporating the UNCRC and we believe Scots Law should be tied to the UNCRC. 



        
 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM SCOTTISH YOUTH PARLIAMENT 

Additional Submission from SYP to complement our submission from July 2018. 

Introduction  

The Scottish Youth Parliament represents Scotland’s young people. Our vision for Scotland 
is of a nation that actively listens to and values the meaningful participation of its children 
and young people. Our goal is to make this vision a reality, in order to ensure Scotland is 
the best place in the world to grow up.  

We are a fundamentally rights-based organisation, and our mission, vision and values are 
grounded in the United Nations Convention on the Rights of the Child (UNCRC). In 
particular, our purpose embodies Article 12: that young people have the right to express 
their views freely and have their opinions listened to in all matters affecting them. As a 
completely youth-led organisation, the words and sentiment of Article 12 have a profound 
importance for our work. 

Our democratically elected members listen to and recognise the issues that are most 
important to young people, ensuring that their voices are heard by decision-makers. We 
exist to provide a national platform for young people to discuss the issues that are important 
to them, and campaign to effect the change they wish to see.  

SYP’s Values are:  
Democracy – We are youth-led and accountable to young people aged 12 to 25. Our 
democratic structure, and the scale of our engagement across Scotland, gives us a 
mandate that sets us apart from other organisations.  
Rights – We are a fundamentally rights-based organisation. We are passionate about 
making young people aware of their rights, and ensuring that local and national government 
deliver policies that allow those rights to be upheld.  
Inclusion – We are committed to being truly inclusive and work tirelessly to ensure the 
voices of every young person from every community and background in Scotland are 
heard.  
Political Impartiality – We are independent from all political parties. By working with all 
stakeholders, groups, and individuals who share our values, we can deliver the policies that 
are most important to young people.  

Contact us: Laura Pasternak, Public Affairs Officer, Laura.p@syp.org.uk, 0131 557 0452 
Visit us: On our website: www.syp.org.uk  
               On Twitter: @OfficialSYP  

Summary of SYP’s additional recommendations 



        
 

1)  We warmly welcome the commitment in the Programme for Government from the First 
Minister to ‘incorporate the principles of the UN Convention on the Rights of the Child into 
domestic law.’ We now need to see a clear timetable for how this will happen (including 
when a draft Bill will be introduced to Parliament) that ensures the legislation is able to 
receive Royal Assent in advance of the next Scottish Parliament election in 2021. This will 
ensure children and young people’s rights in this context are binding, not guiding – and 
properly respected, protected and fulfilled. 

2) We note our partner organisations’ responses to Stage 1 from the Children and Young 
People’s Commissioner Scotland (EHRiC/S5/18/ACR/9) as well as Who Cares? Scotland 
(EHRiC/S5/18/ACR/41). In particular, their calls for the age of criminal responsibility to be 
12 years old as an absolute minimum, as per the United Nations Committee on the Rights 
of the Child (2007) General Comment No 10 (2007) Children’s rights in juvenile justice. 
Geneva: United Nations, para 32. This may be something that the membership raises for 
discussion and debate at some point in the near future. 

3) Children and young people should be provided with information about their rights all the 
time (through human rights education), in case they are ever interviewed by the police, as 
well as before any police interview begins, and during, especially if the interview spans 
multiple sessions. 

This includes rights information adults receive, but including UNCRC rights and in a more 
accessible way, and with information on how to use their rights, and what to do if they are 
not being upheld. 

• Specific rights included: the right to legal help and fair treatment (Article 40), 
to remain silent (and what that means in practice, that they cannot be forced 
to talk) be protected and safe from harm and ill treatment (Article 36 and 19), 
to privacy (Article 16), to be protected from sexual abuse (Article 34), to know 
about their rights (Article 42), to help in cases of neglect or ill treatment 
(Article 40), to be listened to, and taken seriously (Article 12) of the UNCRC. 
 

• ‘Substantial additional efforts need to be made to ensure that all of Scotland’s 
young people have a good understanding of their rights as set out in the 
UNCRC.’ 
 
SYP recommendation in response to a 2012 consultation on the Children and 
Young People Bill, extended by the Conveners Group on 25th August 2018. 
 
Whereas the UNCRC outlines the rights of young people under the age of 18 
(or 21 for young people who have experience of care in Scotland), there are, 
of course, a number of other instruments which lay out the rights of all people, 
including children and young people (and the 18/21-25 age-range of our 
membership and the young people we represent) in Scotland, the UK and 
internationally. These include the Human Rights Act 1998, the Scotland Act 

http://www.parliament.scot/S5_Equal_Opps/ACR_Submission_-_Children_and_Young_Peoples_Commissioner.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/ACRSubmissionWhoCaresScotland.pdf


        
 

1998, the European Convention on Human Rights (ECHR) and the other UN 
treaties the UK has signed up to.  
 

• ‘The Scottish Youth Parliament believes that young people should be taught 
about, and empowered to stand up for, their human rights through Personal, 
Social and Health Education (PSHE) or its equivalent in the curriculum.’  
 
Policy statement passed with 92% agreement on 14th April 2018, Joint 
Committee Motion by the Education and Lifelong Learning (ELL) Committee & 
the Equality and Human Rights (EQU) Committee. 
 

4) It is just as important for the police to know about children’s rights as it is for children to 
know about them. 

5) Children need to know why they are being interviewed, and that it’s a ‘safe space’ – 
‘maybe not in a police station.' 

6) Young people should be made aware that they have the right to have a parent / carer / 
appropriate adult with them, as well as access to independent advocates and legal 
representation (in turn, these rights must be secured). 

7) They need to know about the age of criminal responsibility, and what that means for 
them. 

8) Giving ‘too much’ information should be avoided as it could be ‘confusing and 
intimidating in an already stressful situation’. 

9) As with our previous response, the police officer should ask the child to repeat the given 
purpose of the interview and rights (and other guidance) back to them in their own words, to 
ensure the child has a good understand before any questions are asked. 

  



        
 

Summary of SYP’s previous recommendations 

When the police are called to an incident where a child under 12 has done something 
harmful, they should do the following things. The Age of Criminal Responsibility (Scotland) 
Bill must ensure that these steps take place, and the Committee should recommend that 
any gaps identified are filled accordingly: 

o Keep the child safe.  
o Keep other people safe.  
o Call the child’s parents/carers.  
o Call social workers/independent advocates if needed.  
o Find out from parents/carers if the child has any difficulties which require 

additional emotional, behavioural or learning support (e.g. learning difficulties). 
o Use a way to communicate with the child that suits their age and ability to 

understand. 
o Ensure an adult trusted by the child, who demonstrates an understanding of 

children's rights, is there to help them.  
o Tell the child about their rights (e.g. their rights when being questioned, their 

rights to a lawyer, privacy), and ask them to repeat these in their own words to 
show they understand.  

o Ask the child and their parents/carers if they want to have a lawyer present 
before any questioning.  

o Take statements and look for evidence. 
o Ask the child questions about their behaviour, using short and simple sentences. 

Advocacy services should be well-funded, accessible, and suitably tailored to young 
people, especially for those with experience of care. 

Most young people asked believe that the more serious the harmful behaviour, the longer it 
should be disclosed for. 

Young people called for a proportionate, non-intimidating and child-friendly approach by the 
police, informed by child psychologists, to response and investigation, where evidence is 
only sought where deemed to be in the best interests of the child’s wellbeing based on such 
an assessment. 

The list above identifies key adults young people believe should be present at interviews, 
and legal and psychological expertise and a comfortable environment are essential. 

For accountability and consequences, young people believe that the answer lies in child-
friendly, interactive education as a form of early prevention of harmful behaviour, that 
accountability is directly proportional to age, and some considered that an independent 
body or specialist may be best-placed to review children’s accountability. The children’s 
hearings system should have a greater focus on rehabilitation through education. The idea 
of having a ‘clean slate’ at the age of 18 also resonated with the workshop group, as well as 



        
 

using visits, engaging images, social media and apps to educate children about the 
concepts of harmful behaviour. 

Young people believe that decision-makers and public bodies implementing this legislation, 
and duty-bearers of children’s rights, must take a human rights-based approach to all 
policy-making and service provision around criminal responsibility; ensuring that: 

• All children and young people’s legal rights, especially those in vulnerable situations 
and with ‘protected characteristics’ are upheld according to international law; 

• They are participating meaningfully in decisions affecting their lives; 
• They are empowered to do so in an accessible, non-discriminatory way; and 
• They able to hold duty-bearers to account through processes of review and appeal. 

Last but not least, SYP would like to reiterate its call to the Committee, the Scottish 
Parliament and the Scottish Government, for a statement of intent during the Year of Young 
People 2018 around incorporation of the United Nations Convention on the Rights of the 
Child, as supported by our Right Here, Right Now campaign and Lead the Way Manifesto 
Commitment passed on 12th March 2016 with 79% agreement.  

This would make children and young people’s rights binding and not guiding, which would 
ensure that children’s rights are protected early on in policy-making, to prevent rights 
abuses (and the need to go to court) in the first place. 

 

Our approach  

SYP wishes to update you on the views of young people on the content of the Age of 
Criminal Responsibility (Scotland) Bill. We would be grateful if your Committee could take 
account of these views in your consideration of the Bill, and would, of course, be delighted 
to meet with you and your Committee to discuss them further. 

This additional submission links to our previous Right Here, Right Now national campaign 
on young people’s rights October 2017-18. For more information about this campaign, 
please see our Stage 1 response dated July 2018. 

This letter conveys findings from a consultation workshop attended by young people called 
‘Non-Conviction Info: Coming Back to Haunt You?’ at our 67th National Sitting on 21st 
October in Kilmarnock, co-produced by your Committee including Fulton MacGregor MSP, 
Ryan McShane MSYP and the Scottish Parliament’s Community Outreach Team.  

It also includes findings from co-designed questions in our #WhatsYourTake online survey 
which was open from 21st September until 29th October, gathering 546 responses from 
young people aged 12-25 across Scotland, from all 32 local authorities and 10 of our 
national voluntary organisations.  



        
 

The questions asked only further questions in relation to the Bill beyond those asked May – 
June 2018, which would resonate most with our members and link to our campaign. 
However, given time and capacity restraints, some questions would benefit from further 
discussion with our members. 

Our additional findings  

‘When a child under 12 is being interviewed by the Police, what information do they 
need about their rights?’ 

The young people we consulted gave responses across the following themes on what they 
need to know: 

• About ‘all their rights’, and secondly, how to use them before a police interview 
starts and during if necessary.  

• 'Who they can speak to if they are not getting their rights.' 

• This information should be the same as for adults, but given in a more accessible 
way (see below), and including UNCRC rights. 

• Specific rights included: the right to legal help and fair treatment (Article 40), to 
remain silent (and what that means in practice, that they cannot be forced to talk) be 
protected and safe from harm and ill treatment (Article 36 and 19), to privacy (Article 
16), to be protected from sexual abuse (Article 34), to know their rights (Article 42), 
to help in cases of neglect or ill treatment (Article 40), to be listened to, and taken 
seriously (Article 12) of the UNCRC. 

• Why they are being interviewed. 

• That it’s a ‘safe space’ – ‘maybe not in a police station.' 

• That they have the right to have a parent / carer / appropriate adult with them, as well 
as access to independent advocates and legal representation (in turn, these rights 
must be secured). 

• About the age of criminal responsibility, and what that means for them. 

• Rights information needs to happen for all children and young people through human 
rights education from a young age. Many reported that this was not covered in 
school and that they had to do their own research on the topic – ‘it feels like some 
of our rights are hidden or kept secret’. 

• Many young people responded that they simply do not know what rights information 
they would need, and others gave incorrect suggestions (e.g. that you do not have 
the right to remain silent) – which leads us to the recommendation that ‘the right to 
human rights education’ needs to be respected, protected and fulfilled better in 
Scotland (Article 42 UNCRC). 

https://www.ohchr.org/EN/Issues/Education/Training/Compilation/Pages/Listofcontents.aspx
https://www.ohchr.org/EN/Issues/Education/Training/Compilation/Pages/Listofcontents.aspx


        
 

• It is just as important for the police to know about (and be trained on) children’s 
rights as it is for children to know about them (Article 7 of the UN Declaration on 
Human Rights Education and Training, see here). 

• The information given needs to be accessible for all, including those with additional 
support needs, with suggestions including ‘a series of simple statements both 
written down and explained to them verbally’. 

• The information needs to be clear, concise, easy to understand and ‘simplified.’ 

• A copy of the UNCRC should be provided. 

• Giving ‘too much’ information should be avoided as it could be ‘confusing and 
intimidating in an already stressful situation’. 

• As with our previous response, the police officer should ask the child to repeat the 
given purpose of the interview and rights (and other guidance) back to them in their 
own words, to ensure the child has a good understand before any questions are 
asked.  

If the above rights-based approach is taken, ensuring Participation, Accountability, Non-
Discrimination and Equality and Legality – the child will be Empowered as a result: 

‘Children often feel that they are out of control when faced with somebody older, so 
it needs to be clear that this is not the case.' 

 

When information about rights should be provided? 

The following table illustrates young people’s preference for the options given, with the top 
two receiving over 50% agreement: 

When should that information be provided? Please choose as many options as you want.  

  Response 
Percent 

Response 
Total 

1 
All the time - all children should know about their 
rights in case they are ever interviewed by the 
police. 

  
 

79.30% 406 

2 Before a police interview begins.   
 

52.15% 267 

3 During a police interview.   
 

24.80% 127 

4 After a police interview.   
 

15.43% 79 

5 Continuously as the child grows up.   
 

46.68% 239 

https://www.ohchr.org/EN/Issues/Education/Training/Compilation/Pages/UnitedNationsDeclarationonHumanRightsEducationandTraining(2011).aspx


        
 

When should that information be provided? Please choose as many options as you want.  

  Response 
Percent 

Response 
Total 

6 Once the child becomes an adult.   
 

14.84% 76 

7 Other (please specify):   
 

1.95% 10 

Analysis Mean: 6.56 Std. Deviation: 6.38 Satisfaction Rate: 70.12 

Variance: 40.67 Std. Error: 0.28   

 

answered 512 

skipped 34 

 

Some other suggestions / comments included: 

• 'Information should be provided at the time in question, not in retrospect.'  
• ‘There shouldn't have to be a reason why a child should know their rights. 

Also right number 42 clearly states that all children should know about their 
rights.’  

• ‘Information should be available at all times and taught to CYP [children and young 
people]. However, it should again be highlighted to ensure that the child knows and 
understands it before the police interview, and during it (particularly if it is a long 
interview that spans multiple sessions).’ 

• ‘Update the child on their rights as when you get older, you have 
different/more rights.’ 

• ‘It is important to be educated on all our rights so we have the knowledge to call out 
negligence on them.’ 
 

Information sharing / disclosure  

This was also discussed at the workshop alongside case studies but the members needed 
more time to discuss the case studies in more depth. However, the following initial 
recommendations were formed: 

• There should be an independent body to decide which information should be 
disclosed to whom and how long it should be retained for – keeping investigating and 
review separated. 

• Stringent rules on disclosure do not allow for the consideration of individual 
circumstances on a case-by-case basis. 

• There should be an independent complaints procedure. 
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM TOGETHER 

 

About Together (Scottish Alliance for Children’s Rights) 

Together (Scottish Alliance for Children’s Rights) is an alliance that works to improve the 
awareness, understanding and implementation of the UN Convention on the Rights of 
the Child (UNCRC) and other international human rights treaties across Scotland.  We 
have over 380 members ranging from large international and national non-governmental 
organisations (NGOs) through to small volunteer-led after school clubs.  Our activities 
include collating an annual State of Children's Rights report to set out the progress made 
to implement the UNCRC in Scotland.  Together was a member of the Advisory Group 
on the Age of Criminal Responsibility and provided support and expertise to the Child 
Rights and Wellbeing Impact Assessment conducted on the group’s final report and 
recommendations.  The views expressed in this submission are based on wide 
consultation with our members but may not necessarily reflect the specific views of 
every one of our member organisations. 

Minimum age of criminal responsibility 

Whether you are supportive of increasing the age of criminal responsibility/prosecution 
to 14 or 16; please explain the reasons for your views. 
In previous evidence, Together (Scottish Alliance for Children’s Rights) raised concerns 
that a minimum age of criminal responsibility (MACR) of 12 is too low.1 Similarly, we 
believe that the age of 12 is too low for the minimum age of prosecution. Our initial 
response noted that the MACR must be raised “far higher” than 12 before the Bill would 
represent the “progressive commitment to international human rights standards” 
envisaged by the Scottish Government.2 This sentiment has since been supported by 
the Council of Europe’s Commissioner for Human Rights in her letter to the Scottish 
Government which stated that: 

“[raising] the minimum age from 8 to 12 still provides insufficient guarantees for a 
child-friendly and forward-looking system of dealing with children who come into 
conflict with the law”.3   

Ultimately, so long as individuals are legally children, the criminal justice system should 
reflect this.   As such, Together would like to see the age of criminal responsibility raised 
to 16 years-old through this Bill.  At the very least, the minimum age should be raised to 
14, but with a firm commitment to eventually remove all children from the scope of the 
criminal justice system. Our position is based on two key factors:   

                                                           
1 Consultation Response (July 2018); Oral Evidence (September 2018)  
2 Para: 58, Policy Memorandum (2018)  
3 Council of Europe Commissioner for Human Rights, Letter to Maree Todd MSP (6th December 2018) 

https://www.togetherscotland.org.uk/pdfs/Response_MACR_03-07-2018_FINAL.pdf
https://www.scottishparliament.tv/meeting/equalities-and-human-rights-committee-september-20-2018
http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29PMS052018.pdf
http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf
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1. Protecting children and young people’s rights  
The current Bill raises the MACR to 12 at a time when the UN Committee on the Rights 
of the Child (the Committee) is recognising international consensus through a revision of 
its guidance to reflect a higher level of 14. Draft Revised General Comment No. 24 
(replacing No.10) sets out an absolute international minimum accepted level of 14 years, 
a development upon its 2007 position that 12 was the minimum accepted level. Age 14 
should not be seen as the ‘limit’ and the Committee encourages States to go beyond 
this, commending those which have a higher MACR of 15 or 16.4 The Committee 
recognises that raising the MACR to 14 gives greater protection for children and young 
people’s human rights. We believe this effect increases as the MACR is raised beyond 
14. The Draft Revised General Comment comes at a time when the Scottish 
Government has committed to incorporating the principles of the UNCRC into Scots law. 
We encourage the Scottish Government to aim beyond 14 in order to achieve the best 
protection for children and young people’s rights as part of this process.  

There is wide civil society support for raising the MACR beyond 12, as currently 
provided for in the Bill. The Stage 1 report was published in early November 2018 and 
showed that 61% of responses were in favour of a MACR higher than 12.5 Furthermore, 
many members of the Advisory Group on the Age of Criminal Responsibility - which 
reported to the Scottish Government back in 20166 - have publicly stated support for a 
higher MACR than 12. For example, the ‘Kilbrandon Again’ report, published later that 
month, called for the MACR to be raised to 16. This report, jointly commissioned by 
Action for Children and the Children and Young People’s Commissioner Scotland (both 
members of the Advisory Group), highlighted inconsistencies between Scotland’s policy 
and practice around youth justice, and internationally accepted standards.7 The Scottish 
Association for Social Workers (SASW), another member of the Advisory Group, further 
added:  

“Whilst 12 would be a significant improvement, it simply aligns Scotland with the 
minimum requirements set by the UN and as a result does not reflect ‘progressive 
reform’ and make Scotland ‘the best place in the world to grow up’. In this view, 
Scottish Association of Social Workers (SASW) – informed by the views of our 
members – believes the Bill should raise the MACR to at least 16 years old.”8 

The Centre for Youth and Criminal Justice – also a MACR Advisory Group member – 
has also stated support for a MACR of at least 16 years-old and will be reflecting this in 
the response to the Committee’s call for additional evidence.  

A MACR of just 14 years old is still barely keeping up with the approach taken in other 
European countries.  The majority of EU countries have a MACR of 14 or above. 
Finland, Norway, Sweden and Iceland all have a MACR of 15 years old.9 Certain 
organisations, such as the European Network on Ombudspersons for Children (ENOC), 
propose that MACRs should be set “as high as possible, up the age of 18”.10 If Scotland 
is to keep pace with standards in the rest of the Europe, then this requires raising the 

                                                           
4 Draft Revised General Comment No. 24 (replacing No.10), Para 33  
5 Age of Criminal Responsibility (Scotland) Bill, Stage 1 Report (2018), para. 70  
6 Scottish Government (2016) Report of the Advisory Group on the Minimum Age of Criminal Responsibility. 
7 Kilbrandon Again (2018), p.14 
8 Scottish Association of Social Workers (2018), as referred to in Kilbrandon Again (2018), p.14  
9 Child Rights Information Network (CRIN, 2018), ‘The Minimum Age of Criminal Responsibility’ 
10 European Network of Ombudspersons for Children (ENOC), 2012 Position Statement  

https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/7/Age-of-Criminal-Responsibility--Scotland--Bill-Stage-1-Report/EHRiCS052018R05.pdf
https://www2.gov.scot/Publications/2016/03/3627
https://www.actionforchildren.org.uk/media/10995/kilbrandon_report.pdf?_ga=2.58975661.1405032301.1546858119-408181379.1546858119
https://www.actionforchildren.org.uk/media/10995/kilbrandon_report.pdf?_ga=2.58975661.1405032301.1546858119-408181379.1546858119
https://deprivation-liberty.crin.org/minimum-ages
http://enoc.eu/wp-content/uploads/2015/01/ENOC-2012-Statement-on-the-Rights-of-Children-in-Conflict-with-the-Law.pdf
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minimum age of criminal responsibility to an absolute minimum of 14 years old.  
However, there is a clear opportunity for Scotland to go further and raise its MACR 
beyond 14. This would give the most effective protection for children and young people’s 
rights.  

In order to uphold Article 6 of the European Convention of Human Rights (the right to a 
fair trial), steps should be taken to ensure that any child charged with an offence is able 
to understand and participate in proceedings.11 This is reflected in research from the 
Netherlands that suggests that the MACR should reflect the age at which a child or 
young person understands what is happening during the proceedings and what the 
potential repercussions are.12 We note that childhood trauma and adverse experiences 
can delay a child’s cognitive development and that children with developmental 
difficulties and additional support needs are overrepresented in the criminal justice 
system.13 There are concerns that the proposal to raise the MACR to 12 does not go far 
enough to protect children with additional needs who are 12 or older but who may 
nevertheless struggle to understand and effectively participate in criminal justice 
processes. This raises concerns around the right to a fair trial/process. Raising the 
MACR to 16 would help alleviate these risks by ensuring that all children and young 
people under 16 are dealt with through non-criminalised, child-centred approaches 
focused on providing protection, support and guidance.     

2. Reducing reoffending  
The links between vulnerability, adversity and harmful behaviour are well established. 
Research shows that children who engage in harmful behaviour have almost always 
been the victims of harm themselves.14 Treating the symptoms of these problems 
without tackling the root causes is ineffective. Contact with the police and criminal justice 
system makes children more rather than less likely to reoffend.15 Being labelled as an 
‘offender’ or ‘criminal’ can make children more likely to disengage, isolate and proceed 
to engage in further harmful behaviour.16 Non-criminalised approaches based on care 
and protection have been shown to be more effective in helping children and young 
people move past their harmful behaviour.17 As the Edinburgh Study (2010) notes:  

                                                           
11 The ECtHR which has stated that the right to a fair trial under Article 6 requires that: “a child charged with an offence is dealt 
with in a manner which takes full account of his age/level of maturity and intellectual and emotional capacities and that steps 
are taken to promote his ability to understand and participate in the proceeding” (T v. UK, No. 24724/94, 16 December 1999, at 
[84]). 
12 Lourijsen, M. & Liefaard, T. (2018). ‘Raising the minimum age of criminal responsibility and the importance of proper youth 
care’ Leiden Law Blog.  
13 Centre for Youth and Criminal Justice (CYCJ, 2016), Key messages from the Centre for Youth & Criminal Justice; Arthur, R. 
(2012) “Rethinking the Criminal Responsibility of Young People in England and Wales”, European Journal of Crime, Criminal Law 
and Criminal Justice, vol 20, pp13-29 
14 Vaswani, N. (2018). ‘Adverse Childhood Experiences in children at high risk of harm to others. A gendered perspective’  
15 McAra, L. & McVie, S. (2010) ‘Youth Crime and Justice: Key messages from the Edinburgh Study of Youth Transitions and 
Crime’, (2010) Criminology and Criminal Justice 211-230  
16 CRWIA (2016), p.30 
17 See discussion at p.20 and p.30 of the CRWIA (2016); see also research that suggests interventions which involve family and 
wider systems as the most effective in reducing offending behavior (NICE Guidance (2013), ‘Antisocial behaviour and conduct 
disorders in children and young people: recognition and management; Farrington, D. P., & Welsh, B. C. ‘Family-based prevention 
of offending: A metaanalysis’, (2003) 36(2) Australian & New Zealand Journal of Criminology 127-151; Humayun, S., & Scott, S. 
‘Evidence-Based Interventions for Violent Behavior in Children and Adolescents’, in J. Lindert & I. Levav (Eds.) Violence and 
Mental Health: Its Manifold Faces, pp. 391-419 (Netherlands, Springer, 2015); Moodie, K., Vaswani, N., Shaw, J., Morton, P., Orr, 
D., Allardyce, S. and Connelly, G. Working with young people who offend: An examination of the literature regarding violence, 
substance misuse and harmful sexual behaviour (2015).  

https://leidenlawblog.nl/index.php/articles/outline-on-raising-the-minimum-age-of-criminal-responsibility
https://leidenlawblog.nl/index.php/articles/outline-on-raising-the-minimum-age-of-criminal-responsibility
https://cycj.org.uk/wp-content/uploads/2016/12/CYCJ-Key-Messages.pdf
https://www.cycj.org.uk/resource/adverse-childhood-experiences-in-children-at-high-risk-of-harm-to-others-a-gendered-perspective/
https://consult.gov.scot/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/CRWIA.pdf
https://consult.gov.scot/youth-justice/minimum-age-of-criminal-responsibility/supporting_documents/CRWIA.pdf
https://www.nice.org.uk/guidance/cg158
https://www.nice.org.uk/guidance/cg158
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“the working cultures of both the police and the reporter to the Children’s 
Hearings system have created a group of youngsters who might readily be called 
the usual suspects. These young people become sucked into a repeat cycle of 
contact with the system which has damaging consequences in terms of inhibiting 
desistance from offending and in terms of youth to adult criminal justice 
transitions”18 

Young people with care-experience, doubt whether criminalised approaches help 
prevent them from reoffending.19 Care-experienced children and young people are 
overrepresented within the criminal justice system due to a variety of factors, including 
that they are criminalised for behaviour which is a manifestation of earlier trauma and 
that centre staff are more likely to call the police for behaviour which parents or other 
carers would have been unlikely to.20 The argument that criminalised approaches to 
children are counterproductive has been accepted internationally by the Council of 
Europe Parliamentary Assembly.21 

For the above reasons, we support the MACR being raised beyond 12. A MACR of 14 is 
the absolute minimum that we would accept. However, our preference is that the MACR 
should be raised to 16. This reflects the position of the Council of Europe Commissioner 
for Human Rights whose recent letter to the Scottish Government stated:  
 

“I call on you to consider ensuring that the minimum age of criminal responsibility 
is fixed at 14 at least, but preferably higher, in line with [international] standards 
and the clear trend towards increasingly high minimum ages.”22 
 

 In either case (14 or 16), the age should not be presented as the ‘limit’, but rather a step 
in a journey to eventually remove all children and young people from the criminal justice 
system. In this vein, we would support the inclusion of a provision allowing the age to be 
kept under consideration, with the possibility of upwards-only review.  

Additional Services  

What changes to or additional services are required to support an increase in the age of 
criminal responsibility/prosecution to 14 or 16 
The Scottish Government is already working actively with partners to ensure the Bill’s 
provisions are child rights and child wellbeing orientated, taking account of available 
effective mechanisms to manage situations where there is a concern about the 
behaviour of children who are at risk of causing serious harm to others.  As such, this 
work could easily be adapted to include children aged 12 to 14 or even 12 to 16 years 
old. 

 

For further information, please contact: 

                                                           
18 McAra, L. & McVie, S. (2010); see related discussion in Kilbrandon Again (2018), p.11 
19 Who Cares? Scotland (2018) 
20 NACRO, ‘Reducing Offending by Looked After Children: A Good Practice Guide'. (London, 2003)  
21 Resolution 2010 (2014) on Child-friendly juvenile justice: from rhetoric to reality: Recommendation 4: in addition to improving 
children’s rights and juvenile justice practices, having a high MACR (plus diversionary methods) is “also less costly and more 
likely to ensure public safety and help young people to reach their potential”  
22 Council of Europe Commissioner for Human Rights, Letter to Maree Todd MSP (6th December 2018) 

https://www.actionforchildren.org.uk/media/10995/kilbrandon_report.pdf?_ga=2.58975661.1405032301.1546858119-408181379.1546858119
https://www.whocaresscotland.org/wp-content/uploads/2018/05/WCS-Consultation-on-MACR-April-18.pdf
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21090&lang=en
http://www.parliament.scot/S5_Equal_Opps/Inquiries/20181220LetterfromCOE.pdf
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 

SUBMISSION FROM VICTIM SUPPORT SCOTLAND 

 

1. Victim Support Scotland (VSS) is the largest charity supporting people, many of whom 

are children, affected by crime across Scotland through the provision of practical help, 

emotional support and essential information.  As a key partner on the Age of Criminal 

Responsibility Delivery Reference Group, we welcome the opportunity to provide a 

statement in relation to the Equalities and Human Rights Committee request for further 

input to the The Age of Criminal Responsibility (Scotland) Bill.  
 

2. We refer the committee to our original response at Stage 1 of the Bill and our oral evidence 

supplied to the committee on September, 2018, where we agree that raising the age of 

criminal responsibility to 12 gives clearer effect to the UNCRC and that this change should 

be harmonised against the rights of victims.  

 
3. VSS is content that the stated aim of raising the age a child will become criminally 

responsible from 8 to 12 is clear and has been completed through a process of rigorous 

consultation.  

 
4. We believe the focus should be delivering on the Bill, which includes the need to put in 

place services to tackle the root cause of young offending and provide appropriate 

services for victims and offenders.  This will mean fewer children enter the criminal justice 

system, but also that harmful behaviours involving children below 12 will be addressed on 

a case by case basis, allowing the police to investigate the most serious incidents, and 

ensuring victims receive appropriate support and information.  

 
5. The numbers of children involved in a change to bring the age of criminal responsibility to 

14 or 16 would be significantly higher than the current proposals; therefore we believe 

discussions should continue to focus on changing the Age of Criminal Responsibility in 

Scotland from 8 to 12.  

 



   

6. VSS is satisfied the Bill deals with raising the Age of Criminal Responsibility from 8 to 12 

and believes any discussions on raising it further should come via an appropriate 

consultation after the proposed changes to bring the age up to 12 has been embedded 

and appropriate structures and safeguards strengthened to support victims of crime. 



EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL 

SUBMISSION FROM WHO CARES? 

Please do not add any organisation logos 

Please insert your response below 

Who Cares? Scotland [WC?S] is an independent advocacy and influencing organisation 
working with people who have experience of the care system. We provide direct advocacy 
to children and young people with care experience, as well as opportunities for local and 
national participation. WC?S aims to provide care experienced people in Scotland with 
knowledge of their rights. We strive to empower them to positively participate in the formal 
structures and processes they are often subject to solely because of their care experience. 
At WC?S we ensure the voice of the care experienced population of Scotland informs 
everything we do as an organisation. 
Whether you are supportive of increasing the age of criminal 
responsibility/prosecution to 14 or 16; please explain the reasons for your views: 
Who Cares? Scotland fully supports increasing the age of criminal responsibility and 
prosecution to 16 years old. This will ensure that the Age of Criminal Responsibility Bill (the 
Bill) is utilised as an opportunity to ensure Scotland fully adheres to the UNCRC and is 
world-leading in transforming the lives of children, whilst making our communities safer. 
The state has a legal and moral responsibility to be a good parent, and a corporate parent 
to those with care experience. Scotland’s justice system must be child-centred, needs-
focused and non-criminalising, all of which are found in rights-based policy making. 
From our work as an organisation on this area over the past 5 years, through the advocacy 
relationships we hold with young people in care and from the voices of our care 
experienced members, we know that the current response to young people’s harmful 
behaviour by our justice system does not always work in ensuring positive outcomes. Our 
care experienced members have told us that it is vital to address harmful behaviour from an 
unmet wellbeing needs perspective and every effort should be made to ensure the child is 
not criminalised or labelled. We know that harmful behaviour towards the self or others is 
most often a reaction to harm that others have caused the individual. 
A higher age for both responsibility and prosecution will help create a lifetime of equality, 
love and respect for care experienced people, because currently, care experienced people 
are overrepresented in the criminal justice system in Scotland. Statistics show that although 
those who have been in care only make up an estimated 0.5% of the general population, 
they make up 33% of Scotland’s youth offender population and 31% Scottish adult prisons.1 
In 2014, 50% of prisoners in Scotland identified as having been in care at some point in 
their life.2 Unfortunately, many people do not recognise that they are care experienced or in 
many cases, they wish to disassociate with their care experience. This coupled with the fact 
these statistics rely on self-reporting of care status, means that even these statistics may 
diminish the problem. 

1 Scottish Prison Service (2016), Prisoner’s Survey 2015 – Young People in Custody; Scottish Prison Service 
(2013), 14th Survey Bulletin.   
2 Broderick. R, McCoard. S & Carnie, J (2014), Prisoners who have been in care as ‘looked after children’.   



     
 

The overrepresentation of people with care experience in the prison population, is in part 
caused by the fact that there are unfair levels of criminalisation for young people when they 
are care experienced for a multitude of reasons, which we have heard first-hand from our 
members. The reasons for this are rooted in the lived experiences of being in care and 
includes: 

• Over-involvement with, and sometimes stigmatisation by the Police. Individuals with 
care experience can feel targeted by police practice, for example there is a 
continuing perception that if a young person is in care, they will automatically be 
targeted with stop and search procedures and this is perceived as the only reason 
the person is stopped. 

• Harmful behaviour of children and young people can be viewed differently in care 
placements, with increased scrutiny by professionals. This can then lead to an 
entirely different response to one which may occur within a family environment, for 
example police being called for damage of property. For example, the Howard 
League have recently published research about increased criminalisation of care 
experienced children living in residential placements.3 

• Responses to police from people who are care experienced can be influenced by 
triggers from traumatic early life experiences in care. Police can often be the first 
professional children and young people in care come into contact with and can be 
associated with extremely difficult and upsetting incidents, potentially involving 
family. One of our care experienced members reflected that: “Police were only 
involved when there was trouble, not always with us but were called all the time to 
extended family.” This heightened awareness of police and association with negative 
incidents, can cause young people to act differently, for example, in stop and search 
situations. Members have told us that they may present as hyper vigilant in an 
officer’s presence or demonstrate behaviours that could be misinterpreted as 
suspicious. This behaviour can then escalate situations with Police and become 
criminalised, rather than being understood as potentially caused by the life-long 
effects of trauma. 

• Care experienced people often have more involvement with formal processes, such 
as the Children’s Hearing System, which can lead to them gaining convictions if 
referred on offence grounds. 

It is traditionally assumed that in the Scottish youth justice system the young person’s 
welfare is prioritised, based on the philosophy of justice advocated by the Report of the 
Kilbrandon Committee.4 This recognises the special status of children and that their 
‘involvement in crime is linked with ‘social problems’ which are symbolic of deeper social 
and psychological difficulties, rather than from free, rational and informed choice.’5 We 
know that children who are care experienced generally come from lower socio-economic 
backgrounds and the reasons they become looked after include loss, neglect, abuse and 
parental alcohol or substance misuse which are all extremely traumatic. Yet, they are being 
criminalised at higher rates in our current justice system. This Bill is a historic moment to 
change this and truly realise the principles of the Kilbrandon committee that will ultimately 

                                            
3 Howard League, Programme to end the criminalisation of children in residential care: 
https://howardleague.org/what-you-can-do/children-and-policing/programme-to-end-the-criminalisation-of-
children-in-residential-care/ 
4 SHHD (1964), Children and Young Persons (Scotland). London: HMSO. 
5 Muncie, J. (2004), Youth and Crime. London: Sage Publications. 

https://howardleague.org/what-you-can-do/children-and-policing/programme-to-end-the-criminalisation-of-children-in-residential-care/
https://howardleague.org/what-you-can-do/children-and-policing/programme-to-end-the-criminalisation-of-children-in-residential-care/


     
 

help secure a lifetime of equality, love and respect for all care experienced people in 
Scotland. 
What changes to or additional services are required to support an increase in the age 
of criminal responsibility/prosecution to 14 or 16? 
There is overwhelming evidence which has been explored throughout the parliamentary 
scrutiny of the Bill that criminalising young people does not improve outcomes. In fact, more 
contact with the justice system correlates with an increase in an individual’s offending 
behaviour. This is backed up by evidence presented by the Centre for Youth and Criminal 
Justice in their response to Stage 1 of the ACR Bill.6 They have highlighted the Edinburgh 
Study, which ‘revealed that where children commit the same level of frequency of offence, 
those who are formally responded to through the criminal justice system are more likely to 
continue offending than those who are not, in short the justice lens makes offending more 
likely’.7 
By de-criminalising the harmful behaviour of under-16s there is opportunity to create an 
alternative needs-focused response, which also provides a way to make Scotland a safer 
place to live by reducing overall offending rates of young people. However, this shift in 
approach needs significant amounts of resource and a change in cultural attitudes from 
frontline professionals and those involved in all parts of the justice system.  
There must be concrete alternative methods and pathways given to professionals working 
with children who display harmful behaviours and multi-agency training must be developed 
to ensure practice and culture changes in the frontline workforce, who may be the first point 
of contact for any harmful or concerning behaviours of children and young people. This 
training should aim to contextualise the behaviours that some children may display and lead 
to a reduction in the use of criminal justice mechanisms. Our care experienced members 
have discussed the use of other methods which could be used instead of charging a young 
person with a crime. They expressed doubt over whether experiencing arrest and gaining 
criminal charges helped young people to stop re-offending: 

 “They should take into consideration how jailing you and charging you makes you 
lose your income and before you know it you’re homeless. Young people don’t have 
to be criminalised and have a record, can make sure they get some punishment but 
not a criminal record – maybe something like a behavioural course.” 

The justice system for young people and children must also be easier to understand for all 
individuals involved. Current processes which criminalise young people are complex and 
difficult to understand for practitioners, let alone the children and young people navigating 
them. We would urge that any changes which occur as a result of the Bill, includes the 
creation of resources, tools and comprehensive methods of communication about the 
values and principles of the Bill, which will ensure effective implementation. This should be 
led by and informed by those with lived experience of the justice system and the care 
system. 
Linked to this is also the vital importance of bringing the public with us in how we change 
our approach to youth justice in Scotland. Changing the age of criminal responsibility and 
prosecution is about not just changing the way the justice system operates but is also about 
changing Scotland’s culture and understanding of how we view justice. The Bill is an 
                                            
6 Lightowler, C. Centre for Youth and Criminal Justice, (2018), Evidence Submission to the Equalities and 
Human Rights Committee on the Age of Criminal Responsibility. 
7 McAra, L., and McVie, S. (2010), Youth crime and justice: Key messages from the Edinburgh study of youth 
transitions and crime. Criminology and Criminal Justice, pp. 211-230. 



     
 

important opportunity to raise awareness of how few children behave in seriously harmful 
ways and educate the public in why the age must be higher. Adults can generally 
overestimate young people’s involvement in offending and there may be a considerable 
backlash to the increase of the age if this is not addressed. 
The impact on young people of raising the age of responsibility/prosecution to 14 or 
16: 
Young people under 16 who show harmful behaviour that is currently criminalised, will 
experience an overwhelmingly positive impact by the age of responsibility and prosecution 
increasing. This will be felt even more strongly within the care experienced population in 
Scotland, due to the overrepresentation of care experience in the prison population.  
We know this because our care experienced members have told us how criminal 
convictions affect someone for life, because a criminal record never goes away. It can 
create specific barriers to employment within the current PVG processes which exist and 
also causes emotional and psychological anxiety for individuals that have to disclose 
criminal convictions to others in later life for a multitude of reasons. 

“At 12 you don’t know it’s going to stick with you for the rest of your life.” 
Cultural attitudes towards those with a history of ‘criminal’ behaviour can seriously impact 
an individual’s life. They are often judged and feel unable to access the same opportunities 
as others. For example, being targeted and stopped by police later in life if they are known 
in that area for historic behaviour and sometimes if known by a certain family name. We 
have heard about how the stigma of being labelled an ‘offender’ or a ‘criminal’ does not help 
to rehabilitate or support individuals to move on positively: 

“I’m not a bad person, but I get classed as a criminal. I’ve just got issues that make 
me do things like having no family. And drinking makes things come to the surface.” 

The positive impact of removing the stigma of criminality from those who are care 
experienced and show harmful behaviour cannot be emphasised enough, due to the fact 
that being care experienced is also stigmatised. For example, one of our members 
expressed how interlinked criminality and care experienced stigma can be:  

“Police should not be influenced to stereotype and stigmatise care experienced 
young people because of the public and others stereotyping them, like neighbours to 
a unit phoning the police on a care experienced young person smoking outside the 
unit. Police are then treating care experienced young people as bad kids and 
troubled.” 

We know that discrimination against care experienced people can be linked to assumptions 
and stereotypes about their behaviour, and as the quote above suggests it can be that they 
are in care due to being ‘bad kids and troubled.’ Yet organisations such as the Centre for 
Youth and Criminal Justice recognise that children and young people in care, experience a 
form of 'double jeopardy' by being placed in care as they are often exposed to further risk 
factors which make them vulnerable to criminalisation.8 
By raising the age to 16, young people in care who show any form of harmful behaviour will 
be helped to address it in a way which could help them work through the root issues, 
potentially related to trauma, abuse and neglect they have experienced, rather than 
compounding it with a traumatising, criminalising response. It allows our workforce and 
                                            
8 CYCJ (2017), Response to Consultation on the Proposed Draft Police Act 1997 and Protection of 
Vulnerable Groups (Scotland) Act 2007 Remedial Order 2018.   



     
 

wider society to understand harmful behaviour as a form of communication and as 
something which, with the right support, can be overcome by individuals who are then able 
to lead positive, fulfilled lives. 

“I had no support, and now something as stupid as that comes up on a PVG. The 
way I looked at things changed, I just needed the right support.” 

Whether Scots Law in this area should be tied to the United Nations minimums: 
It is important that Scots Law ties in with the recommendations of the United Nations, 
however we do not think Scotland should be restricted to the minimum set and can work to 
build its own consensus beyond the United Nations set age for criminal responsibility. The 
key part of Scots Law which should tie to United Nations minimums is that the UNCRC 
classifies children as under 18 years old. Therefore, if we are to build a justice system 
which decriminalises and reduces the offending rates of all children in Scotland – we should 
look to provide further reform for all individuals in contact with the justice system who are 
under 18. 
Any other impacts in relation to disclosure, victims and police powers: 
Police Powers: Stop and Search 
We understand that if the age of prosecution/responsibility rises to 16, that stop and search 
powers will be likely to remain for those under 16. We would like to see further work 
conducted to create guidance and implement practice which reflects the potential 
differences of working with this age group. 
If a young person is 16 or under and needing to be searched by Police, our care 
experienced members have told us they would like a parent, guardian or carer to be 
contacted when this happens. It was emphasised that the decision to contact them should 
be based on the choices of the young person being searched. They also saw stop and 
search procedures as a method of keeping under 16s safe and an opportunity to take them 
home to their parents or carers. 

• “ID under 16s, take them home to their parents to tell them what has happened and 
gain permission to search.” 

• “I don’t think they should be allowed to search someone under 16 without their 
parents or carers. It would stop accidents happening, otherwise the young person 
won’t get listened to and gives police too much power…” 

• “Be there, be respectful.” 
One young person described the way police should practice stop and search with this age 
group: “Once searched, if the police don’t have anything then they should apologise for 
taking your time, give you their contact details, remaining polite and apologetic. If you want 
to talk about being searched, you could then contact them.” 
Police Powers: Use of Force 
A strong theme in discussions with our care experienced members on the justice system, 
centres around the need to communicate properly with young people, especially when force 
is used by police. This will important to include in the implementation of the Bill, because 
raising the age will also mean assessing how and why certain police methods are still 
utilised with young people under 16. 
One of our members shared that at aged 14, they had their shoulder dislocated by police 
and were put in a cell overnight. There was a theme in discussions with the care 



     
 

experienced young people we work with, that in a lower age bracket, up to 16 years old, an 
individual should not be subject to such extreme uses of force by police. By increasing the 
age of responsibility and prosecution, we want to see the culture of police practice change 
in all areas towards those under 16. 
It was also seen as important for police to try and understand what the young person may 
be thinking or feeling before they decide to use force: 

• “If someone is acting out, they need help, they are communicating something.” 
• “Police need to speak to you, give you a choice and explanation of what’s 

happening.” 
• “The young person needs to understand why police are acting in a certain way.” 
• If a young person is scared or anxious, force shouldn’t be used.  

Our members also expressed concerns over how police use force in situations specifically 
with care experienced children and young people. They felt that young people in care 
placements were negatively impacted by police use of force because of being highly 
vulnerable and having potentially traumatic backgrounds. 

• “Force by police is used in a residential setting to ‘calm’ things down. They apply 
same force to all young people regardless of needs and circumstances.” 

• “They don’t take into account people’s backgrounds, issues, trauma, vulnerabilities.” 
• “The presence of police can trigger things for care experienced young people, that 

there’s a threat and something is wrong.” 
• “Impact of previous experiences and trauma, particularly for care experienced young 

people - physical restraint (how it feels).”  
•  “Young people in residential units are being ‘controlled’ by police coming out when 

staff can’t cope – this shouldn’t happen!”  
One young person suggested that care experienced young people’s stories could be used 
to educate the police. This is something which the WC?S corporate parenting team are 
currently working on with Police Scotland and we would like the implementation of the Bill to 
build on this ongoing work. 
Changes to the Disclosure system: 
If the age of responsibility/prosecution changes to 16, there will be a significant number of 
individuals who will have already accrued convictions when under the age of 16. We would 
like there to be clear action on addressing the lifetime effects these convictions may have in 
negatively impacting the life chances of these individuals today. 
Many care experience young people we spoke to expressed concern about charges picked 
up between the age of 12-16 years old appearing on a disclosure check. They emphasised 
the type of crime should be used as a way to determine whether this information was 
shared with an employer: 

“I understand places need to know about criminal past but only certain things that 
should be brought up but jail for shoplifting at 14, employers don’t need to know 
that.” 

Some young people thought 16 was a more reasonable age to receive charges in the first 
place and so did see crimes committed from 16 years of age and beyond as more 
reasonable to tell employers about.  



     
 

We would like to see the higher age of responsibility/prosecution explicitly acknowledged in 
both the new Disclosure Bill and in the Management of Offenders Bill, which will affect the 
way in which criminal records are disclosed. There must be co-ordination between the Age 
of Criminal Responsibility Bill and these two other pieces of legislation so that they interlink 
and make sense, both legally but also to those working within the justice system and the 
wider public. 
Victim Support 
We would also like to revisit the need to be aware of the often-false dichotomy of 
victim/perpetrator which is a dominant narrative in some of the moral arguments put across 
for a lower age of responsibility and prosecution for children and young people. In 
protecting and helping an individual who has shown harmful behaviour towards another 
individual, it is of paramount importance to also support whoever has been affected by the 
behaviour and has been harmed as a result of the actions that have taken place. There 
should be emphasis on all individuals involved being supported, in a needs-focused way, to 
ensure no-one affected by the harm is stopped from living their lives to the fullest. Our care 
experienced members have emphasised that victims of harmful behaviour should be given 
the information they need in order to understand what has happened and how the needs-
focused response to the individual who has shown harmful behaviour will ensure their 
future safety and wellbeing. 
Our care experienced members have told us about incidents in which they have been on 
the receiving end of harmful behaviour. One of our members shared their experience of 
being part of a crime, and the importance of having information: 

“Never told me anything about the real person, what had really happened or the 
consequences. Did they go to Prison? I think about it every day. I hated not knowing. 
I need to know the outcome.” They then went on to say that although they asked the 
Police and Social work to give them information, this was never done. 

We would like to emphasise that increasing the age of responsibility and prosecution to 16 
does not come at the cost of victim support or rights and that these should go hand-in-hand 
as we change Scotland’s approach to youth justice. It is also of vital importance that those 
who have experienced criminalised harmful behaviour be involved in the development of 
victim support approaches, services and resources. We would like to see care experienced 
people included as a part of this process. 
 



EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM NATIONAL YOUTH JUSTINCE ADVISORY GROUP 

 

The National Youth Justice Advisory Group (NYJAG) provides policy and strategic direction 
to support youth justice practice in Scotland. Members are involved in and contribute to 
various strands of policy development in relation to children and young people who offend. 
The Group is committed to practice and skills development and works closely with CYCJ and 
is a member of the national Youth Justice Improvement Board. This includes the provision of 
regular and networking events for practitioners, and the organisation of an annual National 
Youth Justice Practitioner Conference. NYJAG is independent of Government and open to 
representation from all 32 Scottish Local Authorities, SCRA, ACPOS, Community Justice 
Authorities and representatives from non-statutory services.  

Whether you are supportive of increasing the age of criminal 
responsibility/prosecution to 14 or 16; please explain the reasons for your views  
 
The National Youth Justice Advisory Group are fully supportive of the aspiration to increase 
the age of criminal responsibility/prosecution to 14 and then further to 16, however in our view 
this is an extremely complex matter which requires careful consideration to ensure it is 
implemented in such a way as to ensure we get it right with wide reaching support. NYJAG 
have been key partners in lobbying for an increase in the age of criminal responsibility and 
were represented on the Minimum Age of Criminal Responsibility Advisory Group.  
 
NYJAG advocate that Age of Criminal Responsibility (Scotland) Bill is robust and will safely 
support increasing the age to 12.  In our view raising the age to 12 must not be delayed by an 
aspiration to increase the age further and will act as a test of the system. The potential for a 
review clause to be added to the Bill would provide an opportunity to ensure a higher age 
continues to be progressed.  
 
Whilst fully supportive of the proposed change, we are respectfully cautious that the 
infrastructure to support such a move may not be fully understood or in place.  With such a 
bold advancement in how we address children involved in offending, we are keen to ensure 
that all key partners are prepared for changes to practice, including intentional and 
unintentional consequences.  A detailed scoping exercise and subsequent implementation 
plan would allow partners to deliver the aspirations in an orderly manner.   
 
What changes to or additional services are required to support an increase in 
the age of criminal responsibility/prosecution to 14 or 16  
 
There are some knowns and unknowns in relation to the proposed change.  Our main concern 
currently is that assumptions may be made that strategies, policies, partnerships, staff 
recruitment and training and procedures are already in place to manage the change in 
approach.  
 
We know that, generally, as children grow older the types of offences they are involved in 
becomes more serious; and their needs can be more complex. These children can be the 
most challenging children for all agencies to work with.   
 



Previously, youth justice strategies locally addressed these complex concerns.  However, the 
change of focus and responsibility needs to be reviewed in each Local Authority area: some 
Local Authority areas will be well placed to manage the change in focus; others may not.  This 
needs to be clarified. 
 
Any increase in the age of criminal responsibility/prosecution to 14 or 16 would bring 
implications -  

1. NYJAG are supportive of the move to increase the age of criminal responsibility to 14 
or 16. Increasing the age would be reflective of the greater understanding we have of 
the characteristics of children who are involved in offending behaviours and ensure 
that young people are responded to as children in need of protection and support. 
Implementing any change poses challenges and additional investment and training 
would be essential to continue to ensure the safe management of young people who 
pose a risk to others.  

2. There is a view that the Child Protection process in Scotland will be able to 
seamlessly absorb children and young people who have been involved in what 
previously was labelled offending, this system is currently being reviewed. NYJAG’s 
view is that consideration would need to be given to safely managing children who 
present an immediate risk, the principles of child protection will need to be 
maintained but the process and legislation to support this will be different as children 
will be a risk to others rather than being at risk from others.    This requires system 
and culture/practice change that without staged implementation will be exceptionally 
challenging.  

3. Require a review of many of the grounds of referral to SCRA as a child would not be 
criminally responsible for their behaviour.  New grounds of referral may be required to 
ensure that the needs and risks presented by children can be robustly managed within 
the children’s hearings system.   

4. The number of children under 12 who meet the threshold will be low.  However, 
increasing the age to 14 or higher in a single step will bring much more complexity. 
Staff would need trained in Harmful Behaviour Interviews, this will be required with the 
age increasing to 12 but many more staff would be required if the age increased 
further.  

5. The Committee highlighted issues with using police stations as a “place of safety” and 
this view is shared by NYJAG and we have highlighted a perceived “postcode lottery” 
that occurs across Scotland. Removing the ability for police to arrest and detain a child 
when what has previously been criminal behaviour occurs is in the long term the right 
thing to do. Also ensuring that emergency place of safety measures can only be taken 
when the harmful behaviour test is met is right but without the appropriate alternative 
being identified, agreed and in place we are concerned about possible outcomes.  If 
the age is increased further the requirement for places of safety will likely increase. 

6. A review of how all 32 Local Authorities are able to meet the needs and manage the 
risks posed by children who have been involved in serious incidents leading to harm 
is required. NYJAG have raised the issue of whether there is a consistent approach 
taken to Care and Risk Management of this group across Scotland. Some local 
authorities have had little or no experience of managing these types of behaviours as 
it does not occur frequently in their geographical area. It is therefore important that 
access to the appropriate services with trained and knowledgeable services is 
consistent.  

7. Adverse Childhood Experiences (ACE), parenting, trauma and attachment have 
appropriately come to greater prominence and are central to improving the system and 



practice in Scotland. To become an ACE aware and trauma informed country that is 
truly the best country for children and young people to grow up in requires investment 
in health, particularly mental health provision and significant practice change. Without 
addressing deficits and lack of knowledge across the whole system and workforce 
there is the potential for us to talk as if we are providing the right services. 

 
The potential cost implications for your organisation and any indication of the 
time required to make changes to support an increase 
 
The potential changes to practice across a range of partner agencies is substantial.  Whilst 
each agency will need to assess its own readiness to deliver these changes, there will need 
to be wider partnership assessment for each Local Authority area regarding preparedness.  At 
this time given the short period of reply, it is difficult to ascertain exact costs.   
 
Any other impacts in relation to disclosure, victims and police powers? 
 
NYJAG feel it is important highlighting that the number of crimes will be low however, police 
will always need to investigate to establish who was responsible for the crime. This could 
result in quite a few more interviews to establish the facts and whether the child was in fact 
responsible. This will be a resource issue as social workers often don’t sit in on these 
interviews and are not part of an initial discussion with police.  Data is required on the 
number of children charged as well as those investigated to get an accurate picture.   

Disclosure and ensuring that the investigation of what would previously been criminal 
behaviour require focus and further development, it is NYJAG’s view that these areas are 
vital to progressing successfully in raising the age of criminal responsibility/prosecution. 

Consultation - Community confidence and public opinion are vital to the successful increase 
in the age of criminal responsibility to 12, this increases in significance if it is increased to 14 
or 16.  Therefore NYJAG feel it is important that communities are consulted regarding the 
age of criminal responsibility being raised further.  The original consultation did not receive 
unanimous support in raising of the age of criminal responsibility to 12, further the recent 
consultation on changes to the disclosure process highlighted tension between what 
communities and employers expect to happen if offending takes place and proposed 
changes. Any consultation should include education regarding the potential benefits to 
individual young people involved in offending and the community otherwise the media 
portrayal remains.  

There are many communities across Scotland where there are persistently high levels of 
anti-social behaviour and low level crime, these communities tell our members that they feel 
they are being neglected. How will they feel about the ACR being raised and will this lead to 
a negative presentation by the media and the perception that this is creating a “soft touch” or 
“out of touch” system that does not recognise the victims of behaviours? 

With the correct communication strategy and engagement the public could be further 
informed and supportive of the developments. While there is professional recognition that 
research and experience that this is the right course of action to take we need to reframe 
how the public views children.   How can we ensure behaviours are addressed without 
criminalising children – NYJAG’s view is this will take time, it will require further engagement 
and should not be rushed.   



Victims rights - The committee recognised during stage one that “victims rights are 
fundamental to this whole process” and while thought has been given during the bill process 
to this there remains a gap in what is proposed and what is required. As the age of criminal 
responsibility/prosecution rises so do the number of victims of harmful sexual behaviour and 
violence. NYJAG are not confident that there is the resources available to adequately 
support victims when children are responsible for causing the harm.  

 

 

Chris Wright 

Deputy Chair  

On behalf of NYJAG 
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19 December 2018 
 
 
Dear Commissioner Mijatović,   
 
Thank you for your letter of 6 December 2018.  
 
I very much welcome your interest in Scotland’s approach to how we support vulnerable 
children and young people who engage in harmful behaviour. We take a Scotland-specific 
approach to youth justice, which is not only quite distinct from that in England and Wales but 
also materially different from many other member States. This has had considerable success 
in recent years  - markedly reducing the numbers of children and young people involved with 
statutory systems, appearing in court, being convicted of offences or accruing criminal 
records.  Scotland offers a distinctive approach to supporting children and young people’s 
needs and interests. For your reference Annex B provides data on the number of children 
who have been referred to the Children’s Reporter on offence grounds and this shows that 
since 2007/2008 there has been a decrease of 78%. 
 
I would very much like to invite you to visit Scotland to find out more about what we do and 
the difference this government is making to children and young people, and their families’ 
lives. I would be interested to hear your views on what more we might do to further advance 
our work in this regard.  
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The Age of Criminal Responsibility (Scotland) bill as introduced exists in a wider, uniquely 
Scottish context. The ‘Guide to Youth Justice in Scotland: policy, practice and legislation’ 
published in June 2018 by Strathclyde University’s Centre for Youth & Criminal Justice 
provides a detailed description of Scotland’s approach. You may consider this a useful 
reference point.1  
 
I thought it might be helpful to offer some brief explanatory information. Scotland’s approach 
to youth justice represents a particular application of our  ‘Getting it right for every child 
(GIRFEC)’ framework, ensuring that the best interests of children and young people are 
treated as the primary consideration by all public services which come into contact with 
them. This is articulated in Scotland’s Whole System Approach (WSA) which emphasises 
early, preventative action wherever possible rather than escalation to formal systems. 
Scotland’s approach to youth justice is to help and support children who have engaged in 
harmful behaviour, working to restore them to positive pathways which lead to a fulfilled, 
productive adulthood.  
 
If informal, collaborative work with children and families delivered via mainstream universal 
services cannot address children’s needs, formal action to consider compulsory protection 
can be taken through the Children’s Hearings System. This is the legal system for children 
and young people in Scotland who are either at risk or who have allegedly committed an 
offence.  
 
In Scotland setting the age of criminal responsibility at a particular age does not imply that 
children above that age who are alleged to have committed an offence will be dealt with 
through the criminal justice system. The great majority of children who commit offences will, 
in fact, be dealt with through the Children’s Hearings system.  
 
The Children’s Hearings system was established in the 1960s and extensively modernised in 
the past 5 years. Its underlying philosophy is to recognise that children who commit offences, 
like children who are themselves at risk due to the actions or omissions of others, should be 
dealt with through the whole system and these children often need measures of support. 
 
A child may be referred to the Children’s Hearing on one of a number of grounds. Those 
grounds include, for children over the age of criminal responsibility, that the child has 
committed an offence. But regardless of the ground on which a child has been referred to the 
Children’s Hearing, the Hearing takes decisions  on the basis of the child’s needs. Any 
Children’s Hearing must regard the need to safeguard and promote the welfare of the child 
as the paramount consideration, with limited exceptions where there is significant risk to 
public safety. Even in those cases the child’s welfare remains a primary consideration. 
Concepts such as deterrence or retribution play no role at all in that system. Further 
information on the Children’s Hearings System is available from the Scottish Children’s 
Reporter Administration.2   
 

                                            
1 The Centre for Youth & Criminal Justice’s Guide can be accessed here : 
https://www.cycj.org.uk/resource/youth-justice-in-scotland-guide/.  
 
2 Further information provided by the Scottish Children’s Reporter Administration is available here: 

https://www.scra.gov.uk/wp-content/uploads/2018/08/01-Fact-Sheet-The-Childrens-Hearings-System.pdf  
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Notwithstanding the current age of criminal responsibility in Scotland, a child under 12 may 
not be prosecuted. Where a child under 12 is alleged to have committed an offence, that 
child can only be dealt with through the Children’s Hearing system.  
 
Although children over 12 can be prosecuted in court, in practice, the great majority of 
children under 16 who are alleged to have committed offences are not prosecuted, but as 
explained above are dealt with through the Children’s Hearings system. Certain young 
people who are 16 and 17 may also be dealt with through the Children’s Hearings system. 
 
This is achieved by the following mechanisms. First, only certain categories of alleged 
offences require to be reported to the prosecutor; others are dealt with by the Children’s 
Reporter. And, secondly, in relation to those cases which are reported to the prosecutor, 
prosecutors (who, in our system, exercise an independent judgment in the public interest) 
apply a presumption in cases involving children under 16 in favour of referring the case to 
the Children’s Reporter.  
 
This system is a sophisticated one, which enables a careful and professional judgment to be 
applied to particular cases in which a child is alleged to have committed an offence. It 
proceeds on the basis that, in the great majority of cases, where a child is alleged to have 
committed an offence, the correct response will be to proceed through the Children’s 
Hearings system rather than by way of prosecution; but recognises that there may be cases 
where this is not the correct response.   
 
Your own thoughtful comments, and any future revision of the UN Committee on the Rights 
of the Child’s General Comment on children’s rights in juvenile justice, will of course be 
taken fully into account as we continue to consider our approach to these issues, and as we 
plan for future change in Scotland. Further information on the Age of Criminal Responsibility 
(Scotland) Bill is provided in the third attached annex.   
 
I hope that the attached information is helpful. In the hope that you will be able to accept my 
invitation to visit Scotland to hear more about the operation of Scottish legislation and policy 
in practice, I look forward to hearing from you in due course as to your availability for a visit.  
 
Yours sincerely 
 
 

 
 
 
MAREE TODD 
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Scotland’s Approach to Youth Justice ANNEX A 
      
The following information is taken from the Scottish Children’s Reporter Administration and 
provides further information on Scotland’s Children’s Hearings System.3   
 
Getting it Right 
 
The Scottish Government introduced its ‘Getting it Right for Every Child’ (GIRFEC) agenda 
which aims to improve outcomes for all children and young people in Scotland; getting them 
the help they need, when they need it;  listening to them and their families, keeping them 
involved and at the centre at all times;  and ensuring that all services work together 
effectively towards fully integrated solutions.  This agenda is still the foundation for work with 
all children and young people, and is embedded in the developing early years and youth 
frameworks, as well as in the Children and Young People (Scotland) Act 2014. 
 
Preventing Offending by Young People  
 
Preventing Offending by Young People – A Framework for Action was published by the 
Scottish Government in June 2008.  The framework outlines a shared vision of what should 
be done by national and local agencies working with children and young people who offend, 
or are at risk of offending, to prevent, divert, manage and change that behaviour. Recent 
years have seen the development of the Whole Systems Approach, which involves putting in 
place planning, assessment and decision making processes for young people who offend, 
diverting them where possible from statutory measures, prosecution and custody through 
early intervention and robust community alternatives. In line with the Getting it Right for 
Every Child (GIRFEC) approach, the intent is to ensure that children and young people 
receive the right help at the right time. SCRA is fully supportive of the Scottish Government’s 
approach to tackle youth offending. 
 
Scotland’s Children’s Hearings System  
 
The Children’s Hearings System is Scotland’s distinct system of child protection and youth 
justice.  It stems from the recommendations of the Kilbrandon Committee in 1964. 
Recognising that the existing model of juvenile courts was inadequate, the Committee’s 
conclusions led to the establishment of a unique system which is still recognised 
internationally today as an example of best practice.  
 
Guiding Principle  
 
One of the System’s most important aspects is the recognition that children and young 
people who offend are often the same children and young people who require care and 
protection.  

                                            
3 https://www.scra.gov.uk/wp-content/uploads/2018/08/01-Fact-Sheet-The-Childrens-Hearings-System.pdf and 
https://www.scra.gov.uk/wp-content/uploads/2018/08/12-Fact-Sheet-Youth-Offending.pdf 
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Data on the number of children referred on offence grounds   ANNEX B 
 
The following chart and data table from the Children’s Reporter Administration shows the 
number of children referred on offence grounds to the Children’s Reporter has reduced 
significantly in the last decade.4  
 

 
 

 

                                            
4 Data provided by Scottish Children’s Reporter Administration 
https://www.scra.gov.uk/stats/?=undefined&areas%5B%5D=Scotland&measures%5B%5D=Children%20referre
d&measure=Children%20referred%20-%20offence 
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Age of Criminal Responsibility (Scotland) Bill     ANNEX C 
 
I hope that it is helpful if I offer some clarification on the ‘Other Relevant Information (ORI)’ 
and ‘Police Powers’ provisions in the bill to which your letter refers. Please see below for 
information which provides further clarity on this. A complete explanation of the bill and the 
background to it is provided for in the Policy Memorandum to the bill available on the 
Scottish Parliament’s website.5 
 
Other Relevant Information (ORI) 
 
The ORI provisions in the Age of Criminal Responsibility (Scotland) Bill relate to disclosure 
by the state in extremely limited circumstances of information about the background of 
individuals, particularly those seeking to move into particular sensitive roles or to work with 
vulnerable groups of people. It is important to note that they do not enhance the rights of 
victims by enabling them to obtain information about the perpetrator. The bill also does not 
permit the publication of individual children’s details in the media. There are clear 
prohibitions in Scotland on the publication of the details of alleged child perpetrators - and 
child victims - which extend to all under 18s. 
 
Specifically, ORI is information about a disclosure applicant which is provided to Disclosure 
Scotland, by the Chief Constable of a UK police force. This includes non-conviction 
information, typically a narrative description of alleged conduct and any relevant background 
factors. It can only be included on an Enhanced Disclosure certificate or a Protection of 
Vulnerable Groups (PVG) scheme record which would be sent to a lawfully authorised 
person, such as a named employer or a regulatory body. Enhanced Disclosure certificates 
and PVG Scheme Records are the mechanisms for the state to disclose information where 
an individual is carrying out particular types of work, such as regulated work with children or 
vulnerable adults. The bill provides an additional safeguard as it requires the Chief 
Constable to send information contained in an ORI to the Independent Reviewer before the 
disclosure can occur.  
 
The ORI will then only be included on an Enhanced Disclosure or PVG Scheme Record if 
the Independent Reviewer (or sheriff on appeal) agrees that disclosure should take place. It 
is anticipated that this will only take place in extremely limited circumstances and where 
there is a strong public interest in the information being disclosed. 
 
Police Powers  
 
Scotland’s approach to children in conflict with the law, for  many years, has emphasised the 
importance of prevention, education and diversion.  
 
The police powers in the bill are intended for use in the most exceptional circumstances only 
– where the seriousness of the conduct under investigation is very grave, and the 
circumstances of the case mean that the powers are the only way of getting to the truth of 
the matter. In considering the potential exercise of any power, promoting and safeguarding 

                                            
5http://www.parliament.scot/S5_Bills/Age%20of%20Criminal%20Responsibility%20(Scotland)%20Bill/SPBill29
PMS052018.pdf 
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the child’s wellbeing must always be a primary consideration and this is made explicit on the 
face of the Bill.  
 
Removing children from the criminal justice system requires a meaningful departure from 
adversarial criminal investigative techniques and experiences. The interview process in the 
bill has been designed to be transparent (so that any evidence arising from it has integrity), 
but also to be as child-centred as possible. The child will not be interviewed as a criminal 
suspect and it is important that the interview process will not be criminalising or stigmatising. 
 
Police and Social Work must plan the interview in accordance with the statutory guidance 
that will be issued under the bill, and take account of the child’s communication abilities and 
any other capacity challenges or needs they may have. This will help minimise the potential 
for interviews to be arduous for the child. 
 
As part of ensuring that the rights of the child are protected during any such investigative 
interview, the child will have:  
 

 the right not to answer any question asked during the interview; 

 the right to information about the interview and their rights, in an easy-to-
understand form; and  

 the right to have a supporter with them: a responsible adult preferably known to 
them who can provide emotional support 

 the right to specialist independent professional assistance to understand their 
rights and to help them have their voice heard. 

 
These safeguards provide robust protection of the child’s rights throughout the interview 
process.  
 
The term “place of safety” is a concept which has been in use since the Social Work 
(Scotland) Act 1968 and which laid the statutory framework for the Children’s Hearings 
System – a child against whom offences were believed to have been committed could be 
removed to a place of safety by a constable or anyone so authorised by a court.  
 
The current bill extends this existing power for a constable to remove a child to a place of 
safety to children behaving or likely to behave in a manner that is likely to cause significant 
harm to others. This is an emergency power which is restricted to a clearly articulated lawful 
purpose; to protect other people from risk of significant harm or further such harm. It is not a 
power of detention, nor is it a power of arrest designed to facilitate the type of enquiries a 
traditional criminal investigation might involve. 
 
The bill follows already established precedent on the use of places of safety for children in 
Scotland by mirroring section 189 of the Children’s Hearings (Scotland) Act 2011 which 
confines the use of a police station as a place of safety to “last resort” situations. Further, if 
the place of safety used in the first instance is a police station, there is an obligation on the 
police constable to identify an alternative place of safety as soon as is reasonably 
practicable.  
 
The place of safety could be (and is most likely to be) the child’s home, a friend’s home, a 
grandparent’s home, a local authority residential facility, a hospital or a surgery.  Essentially, 
it could be in any place where the person who occupies it is willing to receive temporarily that 
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child. I must emphasise that a police station should only ever be used as a last resort and for 
the shortest time necessary.  
 
The power is created only for the most serious circumstances, and a child can only be kept 
in a place of safety under this power for so long as is necessary to put in place arrangements 
for the care or protection of the child (or for an order authorising the taking of samples to be 
obtained). This is why an absolute maximum time limit of 24 hours has been applied. If it 
becomes apparent that a child needs to be kept in a safe place for longer than this, for 
example because they would not be safe to return home - then this will need to be taken 
forward through existing child protection measures which focus on the risk posed to the 
child. 
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM Dr CLAIRE McDIARMID 

Please do not add any organisation logos 

Please insert your response below  

 

Age of Criminal Responsibility (Scotland) Bill – stage 2 

Supplementary Evidence 

whether you are supportive of increasing the age of criminal 

responsibility/prosecution to 14 or 16; please explain the reasons for your views, 

There are good reasons to raise the age of criminal responsibility to 16.  (The same 

arguments would apply more strongly in relation to 14).  I would reiterate points raised in my 

original written evidence on the Bill.  

Neuro-science and Developmental Psychology 

Advancements in neuro-imaging (functional magnetic resonance imaging, or fMRI) indicate 

that the part of the brain dealing with instinct and emotion (the amygdala) tends to be more 

developed in adolescents than that which controls rational and considered decision-making 

(the pre-frontal cortex).  Accordingly, young people (even into the early 20s) are likely to have 

difficulties, at least intermittently, in exercising rational control over reckless impulses. (See 

Delmage (2013); Midson (2012); McDiarmid (2016)).  Alongside this, developmental 

psychology has presented arguments over a long period that children’s intellectual 

development is not complete until well into adolescence with the work of Jean Piaget 

suggesting that this occurs around the age of 15 (see Cunningham, 2006).  The Royal 

College of Psychiatrists suggested in its paper on Child Defendants in 2006 that an average 

age for “maturation” for well-supported children without significant issues might be around 14 

(p 49). It is important that consideration is given to ensuring that those who are deemed to 

have criminal responsibility by virtue of chronological age, will, in the main, actually have the 

necessary development, skills and understanding to exercise it.  This material is therefore 

strongly supportive of raising the age to 16. 

Rights and Responsibilities 

In terms of international obligations, the UN Committee on the Rights of the Child’s General 

Comment 10 (2007) adds to the end of its statement that 12 should be the absolute minimum 

age of criminal responsibility (MACR), that States should also “continue to increase it to a 

higher age level” (UN Committee on the Rights of the Child (2007), para 32).  The Beijing 



   

Rules (1985) (the United Nations Standard Minimum Rules for the Administration of Juvenile 

Justice) require that 

“In those legal systems recognizing the concept of the age of criminal 

responsibility for juveniles, the beginning of that age shall not be fixed at too 

low an age level, bearing in mind the facts of emotional, mental and 

intellectual maturity” (rule 4.1). 

The Commentary on this rule indicates that 

“In general, there is a close relationship between the notion of responsibility 

for delinquent or criminal behaviour and other social rights and 

responsibilities (such as marital status, civil majority, etc.)”. 

With a rise in the age to 16, this relationship would be closer than if the age is only 12.  As 

examples, Scots law 

• allows marriage at 16; 

• confers majority at 18; 

• allows jury membership at 18; 

• sets the age of consent in sexual matters at 16; 

• allows joining the army at 16; and 

• confers the right to vote at 18 for UK elections but at 16 for those which relate solely 

to Scotland. 

The issue is about imposing criminal responsibility (which can have far-reaching and negative 

consequences) in advance of these rights, which, by contrast, in some respects empower 

young people and enhance their general capacity as responsible citizens.  The two – rights 

and responsibilities - should go hand-in-hand.  If the age of criminal responsibility is raised to 

16, this ratio will be improved and therefore fairer to young people. 

Effects of MACR 

Taking into account that some states have no minimum age (eg Mauritius), the MACR ranges 

from 7 (eg Malawi) to 18 (eg Chile but the young person could still be subject to socio-

educative measures) (see CRIN (Children’s Rights International Network website: 

https://www.crin.org/en/home/ages).  The MACR on its own, then, explains little of what is 

actually done where a child does something harmful but is below the relevant age.  This is, 

nonetheless, an important point. 

In Scotland, the children’s hearings system (CHS) has, since 1971, been dealing with children 

whose conduct has adverse consequences, including, on occasion, older children charged 

with serious crimes (eg Walker v C (No 2) 2003 SC 570 – charge of rape; 14-year old child).  

It is important that young people should take responsibility for such acts and move on; it may 

not always be necessary that that responsibility should be criminal responsibility.  Criminal 

responsibility carries with it a number of negative connotations such as stigma.  Taking 

responsibility more generally can be more positive.  The CHS has a number of grounds for 

https://www.crin.org/en/home/ages


   

referral based on the child’s conduct including the (m) ground (Children’s Hearings (Scotland) 

Act 2011, s 67(2)(m)): “the child's conduct has had, or is likely to have, a serious adverse 

effect on the health, safety or development of the child or another person”.  Through its 

discussions with him/her, a children’s hearing can encourage the young person to take 

responsibility, (not, or not necessarily, criminal responsibility) for his/her act.  The CHS, then, 

already deals with young people aged up to 15 (and, indeed, in some cases, aged 16 and 17 

(Children’s Hearings (Scotland) Act 2011, s 199 (3) – (9)) whose behaviour is, in particular 

respects, regarded as having adverse consequences.  Raising the MACR to 16 might lead 

to an increase in the number of cases overall being dealt with by the CHS but the fundamental 

position that Scotland already has this functioning system in place would not be altered. 

Raising the Age of Criminal Prosecution 

The main outcome of raising the age of criminal responsibility to 12 but the age of criminal 

prosecution to 16 would be that young people aged 12, 13, 14 and 15 would acquire a criminal 

conviction.  This seems to achieve little.  Such young people would still require to be 

processed through the CHS and would receive a welfare-based disposal.  It also complicates 

the law in recognising both 12 and 16 as significant ages (see McDiarmid, 2009).  Raising 

the age of criminal responsibility would seem, therefore, to be the better alternative. 

A Possible Alternative 

As outlined in my previous written evidence, one possible way of mitigating the arbitrariness 

of chronological age might be to make provision for a defence for young people aged over 

16 but under a specified higher age (which could be 18 or 25 depending on the criteria 

applied) which they could plead to a criminal charge where they do lack criminal capacity.  

The possibility of a defence of developmental immaturity has been considered by the 

(English) Law Commission (2006 and 2013) and discussed in the academic literature (see 

Delmage (2013), Elliott (2011), McDiarmid (2016)).  This has the advantage of allowing the 

certainty of an age of criminal responsibility alongside the provision of a safety net for those 

older young people who need, and merit, it. 
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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM CHILDREN IN SCOTLAND   
 

Children in Scotland recently became aware of the Equalities and Human Rights 
Committee's call for evidence at Stage 2 of the Minimum Age of Criminal 
Responsibility (Scotland) Bill. Children in Scotland submitted evidence to the 
committee at Stage 1 but missed the correspondence asking for further views at 
Stage 2 as the staff member who submitted our evidence has since moved on from 
Children in Scotland.  
  
We are aware that the deadline for submissions to the committee has now passed, 
however we are emailing to indicate our support for responses submitted by our 
partners from across the sector including Together (Scottish Alliance for Children's 
Rights) and the Children and Young People's Commissioner for Scotland. We agree 
with their assessment that while increasing the the minimum age of criminal 
responsibility to 12 is an improvement it cannot be considered progressive as this 
was the minimum standard identified by the UN Committee on the Rights of the Child 
10 years ago. We further support their positions that the minimum age of criminal 
responsibility and the minimum age of criminal prosecution should be increased to 
16. This is in keeping with international best practice and would support the Scottish 
Government's aim of being a leader in human rights.  
 



EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM HOWARD LEAGUE SCOTLAND 

1 Howard League Scotland (HLS) supports raising the age of criminal 
responsibility (ACR) to 16 years. Scotland currently has one of the lowest 
ages of criminal responsibility in the world, and moving the age to 12 as is 
proposed would still leave Scotland lagging well behind most other 
countries.  Our reasons are as follows: 

• Setting the ACR at 16 years would be consistent with the age at 
which citizens have the right to vote in Scottish elections; the right 
to get married and to consent to sexual activity; and other adult 
rights and responsibilities. Parents and not children are held 
responsible for ensuring children’s attendance at school until the 
age of 16 years.  

• There is a strong cross-party and public consensus on 16 years as 
the right age for consent to sexual activity. Children younger than 
16 are considered incapable of giving informed consent to sexual 
relations. If we set the ACR at 12 or 14, and not 16 years, we will 
maintain the illogical and contradictory position that children can be 
held criminally responsible at 12 years or 14 years old for behaviour 
to which the law holds them incapable of giving informed consent.  

• A low ACR is a failure to recognise childhood as requiring special 
protections which should relieve children of the burden of adult 
responsibilities. Criminal responsibility belongs to adult life and not 
to childhood. Other responses to childhood transgressions should 
be in place instead. 

• The Edinburgh Study of Youth Crime and Transitions led by 
Professors McAra and McVie of the University of Edinburgh 
provided convincing quantitative and long term evidence of the 
negative outcomes for children and for society of imposing  formal 
measures in response to most childhood offending. The ESYCT 
found that children who were charged and taken to hearings were 
more, rather than less, likely to be go onto to be involved in the 
adult criminal justice system than children who had committed the 
same offences, but who were not formally processed.   

• The impact on a child of acquiring a criminal record is serious and 
has lifelong consequences.  A criminal record follows children into 
adult life and has serious consequences, perhaps permanently 
excluding them from careers and other opportunities and risks 
imposing a lifelong criminal identity.  A criminal record can close off 



options and trap people in offending and with others who have been 
similarly excluded from opportunity.   

2 What changes to or additional services are required to support an increase 
in the age of criminal responsibility/prosecution to 14 or 16? 

• Raising the ACR to 16 does not mean not responding to childhood 
offending and rule breaking. The Children’s Hearing System (CHS) 
would still have a role in responding to behaviour which would be 
criminal if committed by an adult and if it is felt necessary to make a 
formal response to.   The CHS can make orders for secure care, 
supervision, residence in residential homes or schools or foster 
care. Northern Ireland and the Republic of Ireland, and other 
jurisdictions provide mandatory restorative justice services. These 
can offer both victims and perpetrators of youth crime a stronger 
and more satisfying and effective experience of justice than current 
approaches in children and adults justice in Scotland.  More 
broadly, paid and voluntary youth work at a community and an 
individual level all have a role to play and require more 
development and investment.   

 

3 The impact on young people of raising the age of 
responsibility/prosecution to 14 or 16 

• As above, raising the ACR to 14 or 16 does not mean giving a 
message that young people are not responsible for what they do – 
merely that they are not adults and are in the process of maturing 
into responsible adults.  It does not mean doing nothing in relation 
to actions which hurt others. There are many successful lessons 
that we can take from other countries, not just in Europe but 
internationally. The Children’s Hearing System would still have a 
role to play. Acting in the best interests of the child necessarily 
means having concern for the safety not just of the child him or 
herself but also of those of others who might be harmed if the 
child’s needs are not met.  

 

4 Whether Scots Law in this area should be tied to the United Nations 
minimums, and any other impacts in relation to disclosure, victims and 
police powers. 



• HLS believes that the UN minimum is just that, a minimum, and that 
we should aim higher.  Scotland is both wealthy and has the 
benefits of an advanced democracy and aspirations to be world 
leading in all areas of government, economy, education and 
opportunity for all our citizens.  We should set the ACR at a level 
which meets those expectations.  

• In relation to the retention and disclosure of records, HLS believes 
that most childhood offending should be responded to without 
creating a long- term record. In relation to serious violent or sexual 
acts, any record should be subject to judicial oversight and to 
appeal. Decisions about recording and disclosure should be 
underpinned and informed by evidence from research.   
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