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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM DAVID ORR 

Although I am employed by the City of Edinburgh Council as a social worker based 

in the Young People’s Service (YPS), this is my own individual response to the call 

for evidence having now worked in the field of youth justice for over a decade and 

having retained an interest in the debate about the Minimum Age of Criminal 

Responsibility (MACR) since 2002 when it was a topic I explored in my 

undergraduate dissertation. Turning to the specific questions: 

The UN Committee on the Rights of the Child recommends that the age of 

criminal responsibility is a minimum of 12 years old, which the Bill adheres to. 

What are your views on the appropriate age of criminal responsibility in 

Scotland? 

While I welcome the proposal to raise the MACR from the embarrassingly low age of 

8 to the marginally more respectable age of 12, I think this ought to be a staging post 

only. If Scotland is genuinely to become the “best place to grow up” for children and 

young people, it seems implausible that such a country would continue to expose 

them to the full force of the law from such a young age. I do not have a fixed view as 

to an appropriate threshold and I think there is a wider and urgent debate required as 

to what is meant by a “child” in numerous pieces of legislation. Does a child become 

an adult at 16, 18, 21 or 25? There are legislative inconsistencies at present which 

have created a confusing picture.It is as ever helpful to aspire to the standards of our 

Scandinavian neighbours whose MACR sits at 15 (Denmark, Finland and Sweden). 

Nevertheless, I appreciate that the “top line” MACR of any country can be misleading 

and all will operate different kinds of exceptional rules and insert caveats relating to 

particular offences (usually the most serious). I imagine there is probably some 

degree of correlation between a society’s/nation’s attitudes and values about crime 

and punishment and the MACR, with more welfare-oriented and liberal societies 

preferring a MACR closer to 16 than to 12. 

The Bill makes a number of changes relating to the disclosure of offences and 

provides that any conduct by a child below the age of 12 (should the ACR be 

increased) that would previously have been recorded as a conviction will no longer be 

recorded as such. The Bill does however, allow for disclosure of ‘other relevant 

information’ held by the police about pre-12 behaviour. The Committee would 

welcome views on whether the Bill strikes the right balance in terms of addressing 

offending behaviour by young children under 12 and the disclosure of such 

information. 

In Beth Weaver’s useful report “Time for Policy Redemption? A review of the evidence on 

disclosure of criminal records” (2018: 11) she highlights criticism of the practice of disclosing 

“soft information” and the challenges made of such a policy on human rights grounds under 

http://www.sccjr.ac.uk/wp-content/uploads/2018/03/Weaver_Time-For-Policy-Redemption1.pdf
http://www.sccjr.ac.uk/wp-content/uploads/2018/03/Weaver_Time-For-Policy-Redemption1.pdf
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Article 8 of the European Convention of Human Rights (ECHR). My view is that behaviour by 

young people under the age of 12 (and indeed under the age of 16) must be viewed and 

interpreted through a developmentally-informed lens and in the case of vulnerable children 

and young people a trauma-informed perspective is critical. It certainly sits uncomfortably 

that unsubstantiated claims and information about arrests without charge might continue to 

be disclosed. The most robust safeguards would need to be in place if a policy of “Other 

Relevant Information” sharing is to continue. The role of the independent reviewer in this 

regard becomes critical. 

The Bill provides that children under 12 who are subject to a police interview will have 
the right to have an advocacy worker present during the interview. What will the 
impact be on your organisation or on the children you work with who might access 
the advocacy service? 
 

If an advocacy service is satisfactorily staffed with appropriately trained and competent 
individuals with the relevant knowledge, skills and values to support vulnerable children and 
young people I would not envisage any problems. 
 
Raising the age of criminal responsibility would necessitate a number of changes in 
relation to information which can be provided to victims. The Bill seeks to balance the 
best interests of victims (including child victims) and the best interests of the child 
responsible for any harm caused. Again, the Committee would welcome views on 
whether an appropriate balance in this area has been achieved. 
 
For some time, my feeling has been that victims get a “raw deal” in the justice system 
whether that be in cases where “perpetrators” are processed through the Children’s 
Hearings System (CHS) or through the Courts. I think there is a huge opportunity to overhaul 
the way in which justice is done in Scotland and to recalibrate the relationship between 
victims/“persons harmed”, perpetrators/”persons responsible” and communities. The 
expansion of restorative justice approaches in this regard would appear to have real merit 
and there seems to be political appetite for such a shift as reflected by the debate in the 
Scottish Parliament on 22 May 2018. When information can be shared sensitively with 
victims, leaving open the prospect of face-to-face restorative encounters carefully co-
ordinated by skills facilitators (even in the aftermath of serious crime), the potential for 
healing and repairing individual and community hurt is considerable. It should also be noted 
that the victim/offender dichotomy is wholly unhelpful as so often today’s victim is tomorrow’s 
offender and vice versa. It is incumbent on those organisations such as the Scottish 
Children’s Reporter Administration (SCRA) with its Victim Information Service (VIS) and 
Victim Support Scotland (VSS) work openly and collaboratively with partners to ensure that 
the needs of victims are met in as swift, restorative, fair and transparent a manner as 
possible. 
 
Part 4 of the Bill relates to police powers and provides a package of powers designed 
to ensure that serious behaviour by any child under the age of 12 can be investigated 
but that such investigations are carried out in a child-centred way. Those powers 
include, amongst other things, the taking of forensic samples, removing a child to a 
place of safety and the power to search children. The Bill restricts the application of 
most of these powers so that they are only available to the police in the most serious 
of cases. The Committee would welcome views on the approach taken to police 
powers in the Bill. 
 
My only view on these matters which relate primarily to the work of Police Scotland is that 
the proposed legislation must be undergirded by a clear understanding that children are 
children. The question as to what constitutes the “most serious of cases” is a complex one. 



EHRiC/S5/18/ACR/17 

For example, at present on the list of Offences which must be disclosed on a Higher Level 
Disclosure (Standard, Enhanced and PVG Scheme Record) unless a sheriff orders 
otherwise (on account of their particular seriousness) is an infraction of s.38 of the Criminal 
Justice and Licensing (Scotland) Act 2010. This is one of the most common charges 
incurred by children and young people (referred to colloquially and with reference to previous 
legal measures as a “breach of the peace”) and the idea that invasive, investigative 
measures might continue to be used in connection with such matters would be concerning. 
 
Please tell us about any other comments you feel are relevant to the Bill. 
  
No further comment. 
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