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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM: EAST AYRSHIRE COMMUNITY PLANNING PARTNERSHIP East  

This response to the call for views from the Equalities and Human Rights Committee of the Scottish 

Parliament has been prepared on behalf of East Ayrshire Community Planning Partnership through 

discussions in Community Justice and integrated Children and Young People’s Planning 

partnership fora.  The response is a general one from those partnership discussions and respective 

partners may submit individual responses.  

 

East Ayrshire Community Plan 2015-30 has the vision of East Ayrshire as ‘a place with strong, safe 

and vibrant communities where everyone has a good quality of life and access to opportunities, 

chances and high quality services which are sustainable, accessible and meet people’s needs’.  

The Strategic Priorities for 2018-21 reflect the needs of our communities and include improving 

outcomes for vulnerable children and young people.  For Community Planning Partners there are 

cross-cutting themes which include: alcohol and drugs; child poverty; equalities; lifelong learning, 

and; youth employment.  

 

This aligns with the National Performance Framework Outcome that: ‘we grow up loved, safe and 

respected so that we realise our full potential’. 

 

In East Ayrshire, our commitment to children and young people, their families and carers is to 

provide them with the support they need, when and where they need it, in order to help them 

achieve their aspirations and potential at all life stages.  Particularly relevant to the Age of Criminal 

Responsibility Bill is the local implementation of the Whole System Approach and Early and 

Effective Intervention which informs our response to the questions posed in the current call for 

views. 

 

Question 1:  What are your views on the appropriate age of criminal responsibility? 

We welcome the Scottish Government’s proposal to raise the minimum age at which a child can be 

treated as a criminal to 12, in line with the expectations of the UN Convention on the Rights of the 

Child, children’s rights and other organisations.  The proposals in the Bill fit with the findings of the 

previous Advisory Group and the consultation process thereafter.   

 

The UN Committee on the Rights of the Child recommends that the age of criminal responsibility 

‘shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental and 

intellectual maturity…..there should be a close relationship between the notion of criminal 

responsibility and other social rights and responsibilities’. 

 

The UN Committee on the Rights of the Child has since 1995 formed the conclusion that an age of 

criminal responsibility below the age of 12 is not ‘internationally acceptable’.  In 2016 the UN 

Committee indicated its ‘concern’ that the minimum age of criminal responsibility remains 8 years of 

age in Scotland.  Indeed, the UN Committee on the Rights of the Child has also recommended that 

an age of criminal responsibility of 14-16 years would be more in line with UNCRC Article 40.   The 

minimum age of criminal responsibility across the EU is at least 12. 
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This situation is recognised as anomalous in the Policy Memorandum accompanying the Bill, at the 

same time Scotland’s approach to the welfare of children is recognised internationally. The Scottish 

Children’s Hearing system has been in place since 1971.  This was introduced on the 

recommendation of the Kilbrandon Report in 1964 and has safeguarding and promoting the child’s 

welfare remains at its core.  There has been further progressive development in the policy and 

legislative framework in Scotland particularly associated with Getting it Right for Every Child. 

 

Partners support the government’s recognition that a disproportionate number of children currently 

dealt with in relation to offending, experience adversity in childhood.  This in particular links with the 

increased focus around Adverse Childhood Experiences (ACES) and trauma-informed practice.  As 

such, we would welcome further scope to consider a child’s emotional age, not just their 

chronological age, when determining whether criminal responsibility can reasonably be assumed. 

 

Partners are of the view that 12 should be seen as the minimum age below which no child in 

Scotland should be treated as a criminal or can have a criminal conviction.  We would urge, 

however, consideration of a child’s emotional age, and that this could mean children over the age of 

12 being deemed to be too young for criminal responsibility.  The wider legislative and practice 

framework focuses the primacy of the child and treating children as children first and foremost.  On 

this basis the current age of criminal responsibility is at odds with other legislation.  There is a range 

of age-based legal provision related to children and young with specific ages varying:  typically 

these are significantly above 8 years of age.  There is a strong view from practitioners that the 

minimum age of criminal responsibility should be higher than 12 and at least stand at 14 if not 

higher given current scientific evidence.    

 

The age of criminal responsibility is challenged by developments in neuroscience in recent years 

indicating significant individual variation and continuing important changes related to the regulation 

of behaviour through adolescence and beyond the teenage years. 

 

Moreover, the low age of criminal responsibility results in a justice response to welfare issues which 

may have a negative impact on future life chances.  

 

Children under 12 years of age exhibiting ‘harmful behaviours’ should be supported through welfare 

and protection arrangements. This is more in line with the Kilbrandon principles of recognising both 

‘need’ and ‘deed’. 

 

Raising the age of criminal responsibility would also represent progress in relation to the duty to 

keep under consideration action related to the Convention on the Rights of the Child as set out in 

the Children and Young People (Scotland) Act 2014.   
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Question 2:  Views on whether the Bill strikes the right balance in terms of addressing 

offending behaviour by young children under 12 and the disclosure of such information? 

Given the policy context, practice has increasingly focused on prevention and early intervention and 

diversion.   

 

There has been a significant fall in children of all ages being referred to the Scottish Children’s 

Reporters Administration on offence grounds in recent years reducing from 275 in 20010/11 to 74 in 

2016/17 (or 73%).   

 

Furthermore, SCRA research mentioned in the Policy Memorandum looked at 100 children aged 8-

11 referred on offence grounds found three-quarters already known to agencies, one quarter with 

existing supervision orders.  Of the 100 children referred, one child’s supervision was dependent on 

the use of offence grounds. 

 

Partners agree that disclosure of other relevant information may allow for the examination of 

patterns of behaviour, which can help identify appropriate support for children who cause harm, and 

can help prevent further harmful behaviour.  The disclosure of other relevant information, however, 

requires clarity, so that there is less ambiguity around what may be disclosed.    

 

Disclosure of information is important in determining the facts and in ensuring appropriate support.  

This may require substantial supporting guidance to ensure that potential adverse consequences for 

the child entering adulthood are avoided.  Such guidance would need to be prepared in line with key 

Articles in the ECHR and UNCRC.   

 

The implications of any changes arising from the Bill will need to be incorporated into current 

guidance such as Early and Effective Intervention and the National Guidance on Child Protection.  

 

In addition it will be important that children and young people have accessible information on their 

rights and responsibilities in relation to engaging in harmful behaviour.  This should be co-produced 

with children and young people.  

 

 

Question 3:  What will the impact be on your organisation or on the children you work with 

who might access the advocacy service? 

We fully support the proposal for an advocacy service.  The number of children likely to require such 

an advocacy service would be small locally.  In 2016/17 there were 74 referrals to SCRA on offence 

grounds and the numbers aged 8-12 were fewer than four in each year of age.  Across all age 

groups there were 33 referrals involving joint reports.  In any one year the number locally would on 

historical experience be in small single figures, though this can fluctuate over time.  The Financial 

Memorandum includes estimates for the costs of the proposed advocacy service.  These are based 

on up-rating previous unit costings and it would be important that these are revisited to ensure that 

these remain accurate given changes to the cost-base (e.g., PSSRU   

https://www.pssru.ac.uk/pub/uc/uc2017/services.pdf ) 

 

 

 

 

https://www.pssru.ac.uk/pub/uc/uc2017/services.pdf
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Question 4: Views on whether an appropriate balance has been achieved between the best 

interests of the victim and the best interests of the child?   

We welcome the consideration given to balancing the interests of victims and children who cause 

harm.  It will be important that public information is available for victims and children, with 

information for victims in particular noting that the harmful behaviour is taken seriously and 

addressed. 

 

 

Question 5:  Views on the approach taken to police powers? 

Police Scotland is the key agency involved in this aspect of the Bill and are best placed to provide 

views on this matter.  Output from discussions in local partnership fora are relevant here.  We would 

wish to make the following points.  

 

It will be important that agencies work together to ensure a child-centred approach is taken, using 

the shared language of GIRFEC and the wellbeing of the child when dealing with a child involved in 

harmful behaviours and putting in place appropriate support.   The use of powers contained in the 

Bill should be proportionate. 

 

As noted above, this may require substantial supporting guidance to ensure that potential adverse 

consequences for the child entering adulthood are avoided.  Such guidance would need to be 

prepared in line with key Articles in the ECHR and UNCRC.   

 

As above, the implications of any changes arising from the Bill will need to be incorporated into 

current guidance such as Early and Effective Intervention and the National Guidance on Child 

Protection.  

 

The police powers part of the Bill is relatively complex and it will be important to ensure that 

sufficient training is available.  This is costed in the accompanying Financial Memorandum.  

Refresher training and e-learning options will be required. 

 

Training and support materials will be required for the wider workforce such as teaching, social 

work. 

 

As above, public information and information on children’s rights and responsibilities will be required 

and should be co-produced.  

 

 

 


