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General Comments 

The Church and Society Council of the Church of Scotland is strongly supportive of the 

policy intentions of the Age of Criminal Responsibility (Scotland) Bill, namely: 

- To ensure that children under 12 are not stigmatised by being criminalised at a 

young age by being labelled as offenders 

- That children under 12 are not disadvantaged by having convictions for the purposes 

of disclosure with the lifelong impacts on education, employment and training 

- Greater alignment with longstanding presumptions around maturity, rights and 

participation 

- Improving the position of care experienced children and young people  

 

The Church also welcomes the commitment of the Equalities and Human Rights Committee 

to engage with children and young people between now and October in order to ensure 

their participation in this policy process. Through its local congregations, youth groups, 

National Youth Assembly and its Social Care Council (CrossReach), the Church works 

directly with children and young people across Scotland and would welcome to opportunity 

to support the Committee to engage with these groups as well as undertake to consult with 

them ourselves.  

The following response is based on the established policy and operational practice of the 

Church of Scotland at these different levels. In this response we have also taken into 

account evidence from expert partners and organisations.   

 

Question 1: The UN Committee on the Rights of the Child recommends that the age 

of criminal responsibility is a minimum of 12 years old, which the Bill adheres to. 

What are your views on the appropriate age of criminal responsibility in Scotland? 

 

The General Assembly of the Church of Scotland has repeatedly reaffirmed the support of 

the Church for the United Nations Convention on the Rights of the Child, most recently in 

2009 and 2014. In 2009, the General Assembly expressed their support for the 
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recommendations of the Committee on the Rights of the Child, which included a 

recommendation to increase the age of criminal responsibility from the current age of 8. 

The Church of Scotland was also supportive of the age of criminal prosecution being raised 

to 12 in 2010. We believe that the proposed move to raise the age of criminal 

responsibility to 12 is a necessary step in ensuring compliance with the UNCRC and 

a children’s rights based approach to youth justice. Raising the age of criminal 

responsibility to the same age as that of criminal prosecution increases legal certainty, 

makes the system easier to understand and ensures that the Scottish Government is 

meeting their international human rights obligations. 

 

While we welcome this step to bring Scotland into line with the UNCRC, we would question 

whether meeting the minimum age recommended by the UN Committee is enough to 

ensure Scotland is the best place in the world to grow up. The Church strongly believes that 

all States have a responsibility to ensure that they meet international minimum human 

rights standards. However, meeting minimum standards is a baseline aspiration and 

should not be taken as the final goal in the realisation of human rights. We 

acknowledge that the age of 12 is an important marker of civil capacity in Scots law but 

generally, the age of majority is considered to be 16 although there are many decisions and 

options that are withheld from children and young people until the age of 17, 18 or even 21. 

A children’s rights based approach demands that we prioritise: 

 

● The best interests of the child 

● The right to life, survival and development of the child 

● The right to non-discrimination  

● The right of the child to participate in decisions concerning the child   

 

The Church of Scotland has previously expressed support for ensuring that people under 

the age of 18 are considered children for the purposes of human trafficking, childhood 

sexual exploitation and entering the military. While recognising that the bar must be set high 

for protection from life threatening, abusive or otherwise extremely damaging situations, the 

Church of Scotland is supportive of ensuring that our legal and justice systems are capable 

of recognising the evolving capacities of children and young people to engage in a way that 

is appropriate and supportive of their age and developmental stage. 

   

With this in mind, we are unclear whether children aged between 12 and 16, or even 12 and 

18, should be held criminally responsible for behaviour that would be considered offending 

behaviour if it was carried out by an adult with full capacity and understanding.  

A significant proportion of children who are charged with an offence have been previously 

referred to the Children’s Reporter on welfare grounds and are in need of care and 
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protection first and foremost. We agree with the policy memorandum that ‘responding to 

childhood behaviour in a criminalising, stigmatising manner serves only to promote 

escalation and further harm’. The Church of Scotland also supports the broad principle that 

a Scottish response to harmful behaviour by children should be seen in the context of 

GIRFEC and the whole system approach to youth justice - therefore ensuring that any 

response should be rights based, child centred, focused on the best interests of the child 

and directed towards early and effective intervention. We are unclear whether 12 is the right 

age limit to set for criminalising behaviour. 

      

Question 2: The Committee would welcome views on whether the Bill strikes the 

right balance in terms of addressing offending behaviour by young children under 12 

and the disclosure of such information. 

 

The Church of Scotland is aware of the lifelong impact of a criminal record and the barrier 

this can pose to education, training and employment and welcome the policy intention to 

remove pre-12 behaviours from the automatic disclosure system. 

 

The Church recognises that there may be some, narrow, circumstances that require 

disclosure of an individual’s behaviour before the age of 12. In these circumstances, the 

Church welcomes the commitment that any such disclosure would be in the form of ‘other 

relevant information’, that any decision would be subject to an independent review and that 

the individual would have the right to make representations to the independent review 

before any disclosure is made.  

 

The Church also welcomes the commitment to develop statutory guidance for independent 

reviewers. However, in order to ensure consistency of approach and truly realise individual 

rights, we would recommend the following considerations are taken into account: 

● Making training on the guidance available to independent reviewers and those 

charged with managing and handling disclosures 

● Providing accessible, public information targeted at education establishments and 

employers to reduce the possibility of disproportionate or discriminatory reactions 

to disclosure 

● Providing accessible and easily understandable information provided for children 

and young people who may be impacted by disclosure. This is particularly 

important in order to ensure that they have all the information they need in order 

to make representations to the independent review 

● Making support and advocacy services available to children and young people in 

order to engage with the independent review process 



  EHRiC/S5/18/ACR/11 

 

Additionally, while not forming part of the Bill itself, the Church would also like to take this 

opportunity to welcome the commitment, contained in the Policy Memorandum, to ensure 

further consideration and engagement around the disclosure of information relating to acts 

committed in childhood between the ages of 12 and 17.    

 

Question 3: The Bill provides that children under 12 who are subject to a police 

interview will have the right to have an advocacy worker present during the 

interview. What will the impact be on your organisation or on the children you work 

with who might access the advocacy service? 

 

The Church of Scotland does not believe that the provision of this right would have a 

significant impact on our organisation. We are strongly supportive of providing advocacy 

and support to children and young people as a mechanism to realise children and young 

people’s right to participate in decisions that impact their lives. Our only comment on this 

proposal is that it is vital that all such advocates have an in-depth and up to date knowledge 

of the legal system and the rights of the young people they are advocating on behalf of.       

 

 

 

 

 


