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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

AGE OF CRIMINAL RESPONSIBILITY (SCOTLAND) BILL  

SUBMISSION FROM  Elaine E Sutherland, Professor of Child and Family Law, University of 
Stirling Law School and Distinguished Professor of Law Emeritus, Lewis 
& Clark Law School, Portland, Oregon 

 

The introduction of Age of Criminal Responsibility (Scotland) Bill is a welcome and long overdue step that will 
bring Scots law closer to realising the goal of ensuring that children’s rights are respected fully in Scotland. 
The following responses to questions (bold, italicised, in blue) asked by the Equalities and Human Rights 
Committee of the Scottish Parliament are designed to assist in that process. 
 
 The UN Committee on the Rights of the Child recommends that the age of criminal responsibility is a 

minimum of 12 years old, which the Bill adheres to. What are your views on the appropriate age of 
criminal responsibility in Scotland? 

 
The statement that the “UN Committee on the Rights of the Child recommends that the age of criminal 
responsibility is a minimum of 12 years old” is clearly intended as a shorthand way of conveying information. 
However, as often happens with abbreviation, while the statement is broadly accurate, it is incomplete and, 
thus, misleading.  
 
The UN Committee on the Rights of the Child (UNCRC) noted that the age varied between countries ranging 
“from a very low level of age 7 or 8 to the commendably high level of 14 or 16” and found that setting the 
age below 12 “not to be internationally acceptable.” 1 As a result, it encouraged States Parties “to increase 
their lower [minimum age of criminal responsibility] to the age of 12 years as the absolute minimum age and 
to continue to increase it to a higher age level.”2 A similar position is taken by others in the international 
human rights arena, with Thomas Hammarberg, (then) Council of Europe’s Commissioner for Human Rights, 
expressing support for raising the age of criminal responsibility “with the aim of progressively reaching 18.”3 
 
This position is wholly consistent with evidence from the neuroscientific community of advances in the 
understanding of adolescent brain development and its impact on the ability to make decisions and exercise 
impulse control, indicating that such development continues for longer than previously thought and beyond 
the teens.4   
 
Thus, it is not surprising that the UNCRC has been consistent in criticising the low age of criminal 
responsibility throughout the United Kingdom,5 noting, in its most recent Concluding Observations, in 2016, 
that it was “concerned” that the “minimum age of criminal responsibility remains 8 years of age in 

                                                           
1
 General Comment No 10: Children’s Rights and Juvenile Justice, CRC/C/GC/10, 25 April 2007, paras.30-32 (emphasis 

added).  
2
 Ibid, para. 32 (emphasis added). 

3
 Thomas Hammarberg, ‘The human rights dimension of juvenile justice’, CommDH/Speech (2006) 12. 

4
 Royal College of Psychiatrists, Child Defendants, Occasional Paper 56 (London: Royal College of Psychiatrists 2006). For 

a very accessible explanation, see, Brainwaves 4: Neuroscience and the Law (The Royal Society, London 
2012):https://royalsociety.org/~/media/Royal_Society_Content/policy/projects/brain-waves/Brain-Waves-4.pdf See 
also the Young Adult Development Project at MIT: http://hrweb.mit.edu/worklife/youngadult/references.html  
5
 Concluding Observation on the United Kingdom and Northern Ireland, 15 February 1995, CRC/C/15/Add 34, paras 40-

43; Concluding Observation on the United Kingdom and Northern Ireland, 9 October 2002, CRC/C/15/Add.188, paras 59 
and 62; Concluding Observations of the Committee on the Rights of the Child on the United Kingdom of Great Britain 
and Northern Ireland, CCR/C/GBR/CO/4, 3 October 2008, para 78.  

https://royalsociety.org/~/media/Royal_Society_Content/policy/projects/brain-waves/Brain-Waves-4.pdf
http://hrweb.mit.edu/worklife/youngadult/references.html


  EHRiC/S5/18/ACR/31 

 
Scotland.”6 If the Bill is passed as it stands, it can be anticipated that the UNCRC, in its next Concluding 
Observations on the UK, will applaud the raising of the age to 12 – and then remind the UK that 12 is the 
minimum age it considers acceptable and urge consideration of raising the age further. 
 
The real question for the Equalities and Human Rights Committee (EHR Committee) is whether Scots law 
should adopt what the UNCRC regards as “the absolute minimum age” or aim for a higher age that is more in 
line with the rest of Europe and the goal of the UNCRC.  
  
In answering that question, the EHR Committee will be acutely aware of what is politically feasible: that is, 
what is acceptable to the people of Scotland and, thus, to the Scottish Parliament. There have been lobbying 
efforts aimed at raising the minimum age of criminal responsibility in Scotland for many years and, thus far, 
they have not been successful.7 Consultation on the most recent Advisory Group recommendations reflected 
very considerable support (86.2%) for raising the age to 12.8  Any attempt to raise it further at this stage 
might risk losing some of that support.  
 
Rather than jeopardising what is undoubtedly progress, it may be prudent to accept raising the age to 12 
for now. The matter can always be revisited in the future.  
  

 The Bill makes a number of changes relating to the disclosure of offences and provides that any 
conduct by a child below the age of 12 (should the ACR be increased) that would previously have been 
recorded as a conviction will no longer be recorded as such. The Bill does however, allow for disclosure 
of “other relevant information” held by the police about pre-12 behaviour. The Committee would 
welcome views on whether the Bill strikes the right balance in terms of addressing offending 
behaviour by young children under 12 and the disclosure of such information. 

 
This issue poses a significant challenge. On the one hand, if it is accepted that a child below the age of 12 is 
not criminally responsible, then recording details, under “other relevant information”, of what would 
previously have been treated as criminal conduct undermines the coherence of raising the age of criminal 
responsibility. In addition, disclosure of that information could only have a negative impact on the person 
whose information is disclosed in terms of educational and employment opportunities, undermining the 
efforts to reintegrate him or her into society required by Article 40 of the United Nations Convention on the 
Rights of the Child.  
 
On the other hand, information about past harmful behaviour may be indicative of future conduct. 
Recording that information about past behaviour and disclosing it to others may be important in protecting 
third parties and, in particular, vulnerable third parties. Respecting the rights of troubled children and young 
people is important, but even the most zealous children’s rights advocate would not claim that their rights 
should always trump the rights of others.  
 
A proportionate response requires balancing the competing interests and other considerations. Overall, the 
Bill appears to strike the correct balance on disclosure. In particular, the introduction of a system of 
independent review (sections 9-15) provides an additional layer of scrutiny in the process of balancing 
interests. There are, however, two concerns in respect of the system for independent review. 
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o Information disclosed and interaction with the grounds for referral 

 
At present, the information that might be disclosed includes that relating to the decision of a children’s 
hearing where the child was referred on the “offence ground”: i.e. that the child committed an offence.9 In 
such cases, either the child and the “relevant persons” (usually, the child’s parents) will have accepted that 
the allegations are true or the offence(s) will have been proven in court using the usual criminal standard of 
proof beyond reasonable doubt. 
 
If the Bill passes as currently framed, children under the age of 12 will no longer be referred to a hearing on 
the offence ground. However, it is anticipated that some will continue to engage in behaviour that would 
have been grounds for referral under the offence ground in the past. Based on research by the Scottish 
Children’s Reporter Association,10  it is anticipated that the vast majority of these children could be referred 
to the hearing on non-offence grounds, with the grounds most likely to be used being either that “the child’s 
conduct has had, or is likely to have, a serious adverse effect on the health, safety or development of the 
child or another person” or that “the child is beyond the control of a relevant person”.11 As a result, the 2016 
Advisory Group recommended that no change was required to the grounds for referral12 and the majority of 
respondents (86.2%) to the consultation that followed agreed that the harmful behaviour of 8-11 year-olds 
could be dealt with under existing grounds.13  
 
Where non-offence grounds of referral are not accepted by the child or the relevant persons, establishing 
them before the sheriff requires proof on the balance of probabilities, rather than the higher criminal 
standard. That would be the case even if the substance of the allegation against the child related to harmful 
behaviour that would previously have been criminal. Thus, what would once have required proof beyond 
reasonable doubt in the past would only have to be established on the balance of probabilities under the 
proposed legislation. Since the disposal – what actually happens to the child – is decided on the basis of the 
child’s welfare, the difference in the standard of proof may not seem important. However, the substance of 
the proven allegations could be recorded and retained for the purpose of future disclosure. As a result the 
child’s (formerly criminal, now harmful) behaviour might follow him or her into adult life, being disclosed to 
a prospective employer without the child having the protection afforded to all other persons in respect of 
criminal conduct of having that conduct proved beyond reasonable doubt.  
 
The problem could be resolved very easily by creating a new ground for referral, along the following lines, 
to cover conduct that would have been criminal, but for the child’s age, and requiring proof beyond 
reasonable doubt in disputed cases (see further below): 

“the child has behaved in a manner which had they been twelve years of age or over would which 
require by law to be prosecuted on indictment or which are so serious as normally to give rise to 
solemn proceedings on the instructions of the Lord Advocate in the public interest” 
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o Scope of independent review protection 

 
Independent review applies to disclosure where the chief constable receives the request for information 
under the Police Act 1997, s 113B(4) or the Protection of Vulnerable Groups (Scotland) Act 2007, s 47. There 
is, however, no provision for independent review in respect of disclosure where a person approaches the 
police under the (non-statutory) Sex Offender Community Disclosure Scheme.14 If a proportionate response 
warrants independent review in the context of section 113(B) disclosure – and provision of a system of 
review acknowledges that it does – then the same consideration of balancing interests applies to all 
disclosure.  
 
It is recommended that the system of independent review be extended to cover all disclosure of 
information by the chief constable or other employees of Police Scotland relating to a time when the 
person whose information might be disclosed was under 12 years of age. 
   

 The Bill provides that children under 12 who are subject to a police interview will have the right to 
have an advocacy worker present during the interview. What will the impact be on your 
organisation or on the children you work with who might access the advocacy service? 

 
As a law professor, I do not work directly with children. However, I would like to offer some observations on 
this matter.  
 
While providing every child under 12 with the statutory right to have an advocacy worker present at any 
police interview may seem like an advance, it is submitted that it does not go far enough since disclosure 
during a police interview may have serious adverse consequences for the child. While the child would not 
face prosecution, he or she might be referred to a children’s hearing. Depending on the nature of any 
behaviour accepted at the hearing or established in court, this could lead to the sort of later disclosure 
discussed in response to the previous question, with the same adverse consequences for the now-older 
child.  
 
Thus, it is recommended that children under 12 subject to police interview should be given a statutory 
right to legal advice, just like an older child or an adult subject to interview in respect of criminal activity. 
 
Should the EHR Committee decide, whether for financial or other reasons, that the option of providing a 
child advocacy worker is preferable, then it would be worth reflecting on how to ensure that effective 
advocacy is actually provided. The Children’s Hearings (Scotland) Act 2011, s 122, made provision for 
children’s advocacy services. Seven years later, the section is still not in force, there is no comprehensive 
service available to children across Scotland and local provision varies considerably (the so-called “postcode 
lottery”).15 
 
In order to ensure that a meaningful right is created under section 40, it is recommended that: 

o the relevant section should be self-activating: i.e. it should come into force after the lapse of a 
specific period of time (e.g. 60 days) after the Bill receives the Royal Assent; and 

o practical steps be taken to ensure that there are enough, adequately-trained advocacy workers in 
all parts of Scotland to provide the service in all parts of the country.  

 
Elaine E Sutherland  
27 June 2018  
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