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Note of private oral evidence session held by the Equality and Human Rights 
Committee on Thursday 22 February 2018 
 
1. On Thursday 22 February 2018 the Equalities and Human Rights Committee 
(EHRiC) undertook a private oral evidence taking session1 with two men who have 
historical convictions coming within the scope offences set out in the Historical 
Sexual Offences (Pardons and Disregards) (Scotland) Bill2, („the Bill‟).  
 
2. This evidence session was held in private to protect the identity of the 
individuals in question. The EHRiC also wished to avoid placing certain personal 
details, or information, into the public domain. The following is an anonymised note 
of that evidence session. The individuals who gave evidence are referred to as 
Witness A and Witness B respectively.  
 
3. The meeting began by each witness giving the Committee a summary of his 
personal experience. 
 
Witness A 
  
4. Witness A was convicted of an offence in the early 1990s. He was 20 years 
old at the time of his conviction, and had only recently realised that he was gay. He 
was not out to his family at that time, and had started travelling to an urban area of 
Scotland to socialise. After a few weeks he had started a relationship with another 
man he had met while socialising.   
  
5. After an evening spent socialising with this man, Witness A was leaving a 
bar. While outside on the public street Witness A kissed the man and demonstrating 
affection towards him. Police were in close proximity and observed this. As a result, 
Witness A was arrested and taken to a police station. There he was charged with 
intent to commit a homosexual act in a public place. He had been drinking while 
socialising so he was detained overnight at the station. 
  
6. At the time, the age of consent for same-sex activity between men in 
Scotland was 21. Given his age, and the fact he was not out to his family and 
friends, Witness A feared the publicity and press attention which may have been 
generated from a court appearance. As a result, a guilty plea was entered in his 
absence.   
 
7. To this day, Witness A is still unsure of the actual charge he plead guilty to 
as the law was so unclear to him on these issues. He just wanted to put it behind 
him as quickly and quietly as he could at the time.  
 
8. Witness A has worked in the health and care sector for over 20 years. He 
also acts as an external verifier in the area of education. Both of these positions 
required enhanced disclosures searches of criminal records under the Protection of 
Vulnerable Groups (PVG) scheme.  
 

                                                           
1
 Minutes of the Meeting of 22 February 2018: 

http://www.parliament.scot/S5_Equal_Opps/EHRiC_Minutes_20180222.pdf  
2
 Bill and accompanying documents: http://www.parliament.scot/parliamentarybusiness/Bills/106236.aspx  

http://www.parliament.scot/S5_Equal_Opps/EHRiC_Minutes_20180222.pdf
http://www.parliament.scot/parliamentarybusiness/Bills/106236.aspx
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9. His conviction has greatly impacted Witness A‟s employment and working 
life. He told the Committee it has prevented him from applying for other jobs. It has 
also hindered his promotional opportunities.  
 
10. Speaking about his employment experience, he said he worried “whether 
people will believe that‟s what I was really charged with”, when having to explain in 
job applications that his conviction for a „homosexual act‟ was really for kissing 
another man in public. He said- 
 

”It‟s not a nice things to have to go through constantly. Could I have been 
higher up the employment ladder? Yes, most probably. I am now in a very 
senior position with my current employer. But could that have happened 
sooner if I‟d had the courage to go for other jobs, maybe?” It‟s the same with 
internal promotions, if it‟s with a different department or director, you have to 
go through explaining the whole thing all over again. It puts you off applying 
for any positions that may come up”.  

 
11. He said he “dreaded” having to undertake his Scottish Social Services 
Council (SSSC) registration “in case I was going to have to be interviewed and was 
going to be told I might not be fit to do my job because of my conviction. You just 
don‟t know but these are the things that are in the back of your mind constantly.”  
 
12. Witness A went on to recount an experience he had when applying for a job 
in the late 1990s which required enhanced disclosure checks. He had forgotten 
about the conviction and, when filing out the application form, indicated that he had 
no criminal convictions. As a result, he was not called for interview. Because of this 
experience he has stayed with his current employer for most of this career so he 
doesn‟t have to go through the same experience if applying for a new job.    
 
Witness B 
 
13. Following a career in the areas of medicine, Witness B is now retired. 
Following his retirement he became a trustee of various charitable organisations, as 
well as a member of a statutory oversight body.  
 
14. In the early 1980s Witness B was charged with „loitering in a public 
convenience for a use other than as a lavatory or toilet apartment‟, under a 
provision of a local authority by-law dating from the mid-1930s. This by-law did not 
specifically refer to any homosexual offences, but Witness B said the intention of 
the regulation “was clearly aimed at gay men”. 
 
15. Witness B noted that the regulation in question was a cleansing by-law which 
was mainly concerned with the disposal of domestic, garden and trade refuse in this 
local authority area, as well as issues like the clearing of snow from footways 
outside private homes.  
 
16. To the best of his recollection, his activity on that day was not “at the serious 
end of the scale”. Indeed, the incident was so minor in nature that Witness B cannot 
recall the exact specifics.  
 
17. Witness B plead guilty and was fined the maximum fine for the offence, 
which was the equivalent of 40 shilling (£2 in decimal currency) under the by-law.  
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18. Witness B moved on with his life and had almost totally forgotten about the 
incident in question. However, following his retirement, and his membership of 
various charitable bodies and the medical oversight body, enhanced disclosure 
checks were required. This, much to Witness B‟s surprise, revealed the offence 
from the early 1980s. 
 
19. Witness B commented on what he saw as the bizarre and indiscriminate 
nature of such a conviction under a by-law, and the impact it is having on him- 
 

“I was fined 40 shillings for loitering nearly 40 years ago and it still shows up 
on my enhanced disclosure check today. Someone fined under the same by-
law for failing to clear snow from the path outside their door would also have 
been fined 40 shillings, but my guess is that that conviction wouldn‟t show up 
40 years later on an enhanced disclosure check for them. From my point of 
view this has been dredging up an incident from the past which is an 
embarrassment to me as many of the people I deal with in my charitable 
work are older and quite vulnerable. It just seems totally irrelevant to my 
experience.” 
 

20. Both Witness A and Witness B confirmed that wanted to apply for a disregard 
of their offences. 
 
Other Issues 
  
21. The witnesses also commented on the provisions of the Bill and on the 
issues raised by other witnesses in written and oral evidence to the Committee.  
 
Automatic disregards 
22. The Committee and the witnesses discussed the provisions in the Bill for a 
disregard scheme. It was noted that an application by an individual seeking a 
disregard was the most workable approach, given the potential number of criminal 
records which might need to be searched.  
 
23. It was also recognised that a blanket disregard would be impractical to 
operate as this would allow historical convictions for offences which are still a 
criminal offence today to “slip thought the net”. An automatic disregard scheme 
would also require the Scottish Ministers to locate and notify those men who would 
have offences disregarded. In many cases this may prove impossible, and in others 
it may come as an unwelcome reminder of a past incident which the person may not 
want to be reminded of. Other may not wish for family or friends to find out about a 
historical conviction from their past.  
  
24. Witness A felt that certain offences could be the subject of an automatic 
disregard. There was some discussion as to whether there would be scope for 
some historical offences, which are clearly no longer criminal offences today, to be 
automatically disregarded by the Scottish Ministers. The witnesses considered 
whether a system could facilitate such a process, and whether the various agencies 
involved could find a way to take its forward.    
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Applying for a disregard 
25. Witness B felt that it will be very important that the application process for the 
disregard scheme, and any application form, should not to be off-putting. During this 
discussion the Committee examined a copy of the current disregard application 
form used in England and Wales.3 Referring to that form, Witness B said- 

 
“It is a bit off-putting in the sense they ask you to give full details and I‟m not 
sure that should be necessary. I would have thought simply if you knew the 
offence, that should really be all that I should have to do to apply. And it 
should be up to the authorities then, if the need to ask you further questions, 
that‟s fine. As I understand it the burden of proof is on the authorities and the 
general tendency of the Bill is leaning towards accepting an application for a 
disregard rather than turning it down”. 

 
26. Both witnesses agreed that any application process, and the form which was 
used, should be made “extremely simple”. They worried that a detailed, or over 
complicated form would be daunting or dissuading, especially if a potential applicant 
cannot recall many of the details of the incident which led to their conviction.  
 
27. Both witnesses felt the aim of the Scottish Ministers in designing and 
implementing an application system for a disregard should be to make it as simple, 
straightforward and as quick as possible to complete. It should also aim to ensure 
that feedback is provided to the applicants as soon as possible once an application 
is made.  
 
Posthumous disregards 
28. The witnesses considered the issues of posthumous disregards and whether 
it should be possible for the family of a deceased man with a historical conviction to 
apply for a disregard, especially if it was known that the deceased man had wanted 
to correct the record, or seek vindication.  
 
29. Witness A supported this idea, telling the Committee- 

“If I died tomorrow, hopefully that‟s not going happen, but if it did I would like 
to know that I had a clean record for something that, hopefully, everyone else 
is now going to be entitled to. I would only see that as fair. If the deceased 
men had lived with it, and made his wishes clear, it‟s only fair”.  

30. Witness B recognised that the practical point of the disregard scheme is in 
relation to disclosure applications, which wouldn‟t apply in the case of a deceased 
person. However, he felt that posthumous disregards could be possible.  
 
Pardons 
31. The witnesses also consider the automatic pardon to be granted under the 
Bill and whether this was more important than the disregard scheme. Speaking 
about the pardon and how it would change his life and the experience of having a 
conviction, Witness A said- 

                                                           
3 Disregarding Certain Criminal Convictions Chapter 4 Part 5 Protection of Freedoms Act 2012 Application Form 

& Guidance Notes for Applicants: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118140/guidance-application.pdf  

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118140/guidance-application.pdf
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“That means nothing not me and the end of the day, that doesn‟t change 
anything, sadly, it doesn‟t take that away. I‟ve still got to face the conviction 
when I apply for jobs. I‟ve got to go through these questions, time and time 
and time again. And if I was being interviewed by you now and I explained 
that I have this conviction for kissing someone in public, would you believe 
that as being true in this day and age, really would you?” 

 
Financial compensation  
32. Both witnesses were asked about how they felt about the idea of a basic 
level of compensation (as with the €3,000 payment provided to men with historical 
convictions in Germany) and whether they would wish to receive compensation. 
 
33. Witness A said- 
 

“For me that‟s not important. For me it‟s about getting the conviction removed 
and allowing me to move forward. With having the conviction I‟ve lost a lot of 
self-confidence, compared to what I used to be like. It‟s not about money for 
me, it not about that at all. For some people it may be, but certainly not for 
me”.   

 
34. Witness B agreed, he said- 
 

“40 years ago they fined me the equivalent of 40 shillings. What are they 
going to do, give me my 40 shillings back”? In real teams, as far as the 
effects on my life are concerned, this has had a very small effect on me. 
When the case came up, my lawyer persuaded me to plead guild. He said - 
“you know you could argue this, but there would be no fuss if you just plead 
guilty and paid the fine. And nobody would notice” - and it never came up. It 
wasn‟t in the papers, it wasn‟t anywhere. It was discretely dealt with, by a 
discrete lawyer and my career didn‟t suffer one inch.”  
 
“And nobody, as far as I know, of my colleagues or friends have known 
anything about it, apart from anybody I told. So really it was only recently that 
this was of any interest and then, it‟s only an embarrassment. I think the 
important thing is that there are huge grades of difference in what people 
suffered. And you couldn‟t have a graded system. It would be ridiculous to 
give me €3,000 in compensation as it is in Germany. I think the 
compensation is more in relation to the pardon. I think the pardon is a really 
important symbol to the community in general that we are changing attitudes. 
If you really want to put money in, then you should put money into the third 
sector organisations to help them do the work they are doing. Also, 
compensation would only go to people who applied for a disregard. So you‟re 
going to miss 90% of the people. You‟re only going to pick out certain people. 
So I don‟t see compensation as being relevant.” 
      

35. On the issue of compensation, Witness B added one final point. He 
recognised that while his case was at the lower end of the scale, in terms of impact 
on his life, and Witness B‟s case was higher up the impact level, there will be men 
out there who may have spent time in prison. He felt consideration should be given 
as to whether it would appropriate to have a financial compensation system for 
“people at the severe end of the scale”. He said that “it seems that not only were 
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there people whose lives were affected, but whose lives were effectively totally 
ruined” by a historical conviction.   
 
Correction of records 
36. Discussion also covered the use of other disposals used in lieu of a criminal 
convicted. This included medical intervention, such as in the case of Alan Turing. 
Witnesses were asked whether the Bill should cover records, such as medical 
records, if people wished them to be changed.  
 
37. Witness B though the last time a man would have undergone a medical or 
other „treatment‟ in the UK would have been in the late 1960s or very early 1970s. 
He said it was a popular option as an alternative to a conviction in the 1950s and 
early 1960s, so would only apply to cases from that period.  
 
38. Witness B went on to tell the Committee- 
 

“When I was a student we had a very enthusiastic psychology teacher who 
was recognised as an expert on the subject of homosexual aversion therapy. 
And he would regularly be sent patients from across the UK, including 
Scotland, because he was the expert in aversion therapy. Being innocent, 
and not out, I listened to all of this and was a bit appalled, but listened to it 
all. So it was definitely happening then, in the mid-60s. So I doubt if you‟re 
talking about many people now who‟d be left, who‟d have anything left in 
their medical records about such issues. It would probably a relatively small 
number of people in their 80s.”   

 
39. Witness B was unsure about how one would go about finding out about such 
medical records and amending them. However, if this had been his own experience 
he would not want his medical records altered so that people would know what he 
had been through. But he accepted that other people may see it differently.  
 
40. Witness B also echoed the views of the Equality Network in evidence to the 
Committee on 1 February 2018, that it will be important to preserve records for 
posterity and not been seen to rewrite history. This, he felt, would erase a dark 
chapter from the past which deserves to be remembered. He said- 
 

 “..wiping out records is wiping out history, and this is a bad bit of history and 
it should be on record […] no matter how uncomfortable it may be [...] so it‟s 
a matter of making sure that records which are disregarded are not open to 
the public as it were, but the record of this all having happened is still there. 
Otherwise, we‟re trying to be like the Taliban and wipe out history. We tried 
that at the Reformation, and that didn‟t work. All it caused was a lot of lovely 
ruins.”  
 

Marketing and publicity 
41. The witnesses were asked about how the Scottish Government should go 
about promoting the Bill and informing men in the LGBTI community about the 
pardon and disregard scheme, and how to encourage men to apply for a disregard. 
  
42. Witness B said he‟s asked one or two gay friend about the Bill before he 
came to the evidence session and was surprised that they didn‟t know anything 
about it, despite the fact it‟s been “fairly front page news”. So it‟s not as widely 
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known as might be expected in the gay community. He suggested the pardon and 
disregard scheme should be publicised by way of advertisements in newspapers, 
and in prominent places in the gay community.  
 
43. Witness A said he had not been very involved in social activity in the gay 
community over the years. But he had heard news coverage that the law in England 
had changed, and he initially though “oh that great, I can apply” for a disregard.  
 
44. He then got in touch with a Scottish LGBTI organisation who explained that 
the legislation in England didn‟t apply to people with offences in Scotland. This 
greatly disappointed him. This is why he decided to give evidence to the Committee 
about how his conviction has affected him throughout this career. He said the fact 
that men in his situation would now be able to get a historical conviction disregarded 
in Scotland must be well publicised.  
 
45. Witness A also felt that any money provided to support the Bill should fund a 
publicity campaign to ensure the pardon and disregard scheme was understood “as 
widely as possible”.  
 
Support and guidance with applications 
46. Both witnesses felt that individuals would need support to make a disregard 
application. 
  
47. Witness B said “if the form in Scotland is like the English form, then legal 
help should be available with filling it in. Because you‟re asked to give an account. 
You‟re really being asked to presenting a legal case, and you need to be clear what 
you put in a form if you‟re presenting a legal case.”  
 
48. On the issue of emotional support, Witness B said-  
 

“I think there are organisations which could help, such as LGBT Health and 
Wellbeing for example, who have a helpline and services for older people, 
such as counselling services and a mental health services. Organisations like 
that could very well offer help. Of course it all depends on how many people 
make an application, and I think that it won‟t be huge numbers. So we‟re not 
talking about a big support service gathering up cases. It might be possible 
within existing systems to provide the emotional support that is required. Of 
course other people will get the support privately from partners or family”.  

 
49. Witness A felt that information about emotional support should be included in 
the information provided for a disregard application. He said he had never heard of 
any of the groups that Witness B had mentioned.  
 
50. Witness B agreed with the suggestion the application system should direct 
people towards organisations providing support. He also said that such 
organisations should be actively offering support on the disregard scheme.  
 
Legal aid and application details 
51. Both witnesses were asked whether legal aid should be automatically 
available to applicants for the disregard scheme.  
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52. Witness B reiterated his point that “if the form is like the English form”, then 
applicants would need help. But if it is just a name of the type of offence which is 
required, then applicants probably don‟t need legal help at that stage. But, he left, 
applicants might need legal help “if the Government comes back with a request for 
more information” on an application.   
 
53. Witness A pointed out that at 20 years old, he was under the age of consent 
for same-sex sexual activity when his conviction occurred. He speculated as to 
whether this would impact on how he would fill in a disregard application. There was 
general agreement that applicants should receive advice and support when 
engaging with the application process exactly because of doubt caused by details 
like this.  
 
54. Questions around consent were also discussed. In relation to specific 
questions which may appear on an application form, for example asking an 
applicant to make a declaration that both he, and the other party involved, were 16 
or over at the time of the offence, and that both were consenting to the sexual 
activity. Witness B pointed out that there may be many people who would be unable 
to answer such a questions, or make such a declaration, because- 
 

(a) they may have forgotten details because of passage of time, and  
 
(b) if the other person from the encounter was a stranger to the applicant, 
then the applicant would be unable to confirm details like this in an 
application form for a disregard.  
 

55. Witness B reiterated the point that he had forgotten most of the details of his 
offence and this may make him unsure about how best to complete a disregard 
application form if it required the kind of details sought on the application form used 
in England for a disregard.   
 
56. The Committee and witnesses specifically considered Section 5(2) of the Bill 
(Application to have conviction for historical sexual offence disregarded) in relation 
to details required to be provided, in writing, to the Scottish Ministers as part of an 
application for a disregard. Specifically, the information sought under Section 5(2)(c) 
was discussed- 
 

“in so far as known to the applicant, the time when and place where the 
conviction took place and the relevant case number.” 

 
57. The witnesses were asked whether this level of specific detail was too 
complicated to be sought on an application form. 
 
58. Witness A agreed that he would struggle to remember some of the details set 
out in Section 5(2). However, he feared if that sort of detail were sought on an 
application form, it could put people off from completing a disregard application.   
 
59. Both witnesses agreed that, even if an applicant had some of the information 
required in Section 5(2), for example: [the applicant‟s name, address and date of 
birth, or the applicant‟s name and address at the time of the conviction], that 
someone may worry that a valid application would require all of the information 
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outlined in Section 5(2), and without it a person should not complete an application. 
This may dissuade people from applying.  
 
60. Both witnesses agreed that it would be critical to get the information, and 
layout, of any application form right to avoid this confusion. 
 
61. Witness B added that if an individual has already had a disclosure setting out 
the details of a historical conviction, all of the information required in Section 5(2)(c) 
would be provided on the disclosure. This would give the date, and the offence in 
question. This, Witness B felt, should be all you need to make an application.   
 
Confirmation of a disregard  
62. Witnesses were asked what sort of response or acknowledgment they would 
want to receive from the Scottish Government if granted a disregard. Should it be in 
the form of a letter, or would they look for some sort of more formal certificate, as is 
provided in the pardon and disregard scheme in Germany. 
 
63. Witness A said all he wanted was a letter confirming the offence had now 
been removed from his records.  
 
64. Witness B agreed that a simple letter would be desirable, saying that the 
criminal record has been removed to an extent that it would never again appear on 
a disclosure. 
 
Final observations 
 
65. Witness B felt that the Scottish Bill is a considerable advance over the 
system in place in England and he welcomed this. 
  
66. Witness A said that he found it “heart-warming” that the Committee wanted to 
hear from him, and Witness B, about their experiences and that MSPs were willing 
to ensure the Bill made it simpler for men like him to get historical convictions 
removed. He stressed that the easier the application process is, the better it will be 
because, like Witness B, he said he cannot remember all the details of his 
conviction.  
 
67. The Committee expressed its gratitude to the witnesses for sharing their 
experiences, and providing evidence on the Bill.  

 
 


