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Executive Summary
The aim of the Children (Equal Protection from Assault) (Scotland) Bill is to help bring an
end to the physical punishment of children by parents, and by those caring for, or in charge
of children.
It is a Members' Bill, introduced by John Finnie MSP, on 6 September 2018.
The Policy Memorandum uses the definition of physical punishment, sometimes referred
to as corporal punishment, used by the UN Committee on the Rights of the Child. It
includes hitting, such as smacking, slapping and smacking with a hand or an implement. It
can also involve kicking, shaking or throwing children, scratching, pinching, biting, pulling
hair or boxing ears, forcing children to stay in uncomfortable positions, burning, scalding or
forced ingestion.
Under common law, an attack on one person by another is an assault, whether the person
attacked is a child or an adult.
However, some cases of assault against children can currently be justified in Scotland. A
person charged with assault of a child can claim the defence of 'reasonable chastisement'
or 'justifiable assault' when they have used physical force to discipline a child.
The Bill aims to provide children with the same protection from assault as adults, by
abolishing the defence of reasonable chastisement. It does not create a new criminal
offence.
The First Minister, Nicola Sturgeon MSP, has said that the Scottish Government will
support the Bill.
There are currently 54 countries that prohibit the physical punishment of children; a further
56 countries have committed to reforming their laws to effectively ban the physical
punishment of children.
The UN Committee on the Rights of the Child has repeatedly called on the UK to give
children equal protection from assault to ensure compliance with the UN Convention on
the Rights of the Child.
John Finnie's consultation on a proposed Bill showed 75% of respondents were in favour
of the proposal, while 25% opposed it:
• Those in favour of the Bill argue that physical punishment can cause long term harm
to children and that a change in law is needed to stimulate behaviour change.
• Those against the Bill argue that smacking is not the same as assault, that the current
law is sufficient, and that state interference in private family life is not welcome.
Two opinion polls carried out in Scotland show that just over half the population think that
smacking should not be banned.
The views of children on smacking suggest that smacking hurts, upsets them, and does
not always stop bad behaviour.
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Introduction
The Children (Equal Protection from Assault) (Scotland) Bill 1 (the 'Bill'), is a Members' bill,
introduced by John Finnie MSP on 6 September 2018.
The aim of the Bill is to "help bring to an end the physical punishment of children by
parents and others caring for or in charge of children". 2
The Bill provides children with equal protection from assault by abolishing the defence of
'reasonable chastisement' that parents, and others caring for or in charge of children, can
use to justify the use of physical force to discipline a child. This will mean that a person
charged with the assault of a child will no longer have the defence, in either criminal or civil
proceedings, that the use of force constituted 'reasonable chastisement' or 'justifiable
assault'. 2
The Policy Memorandum 2 to the Bill states that a further objective is to drive behaviour
change in Scotland. It is expected that the Bill will prompt parents to use 'less harmful'
methods of disciplining their children.
The Scottish Government said, in its Programme for Government 2018-19, 3 that it would:
“ support the removal of the defence to the physical punishment of children proposed
by the Member's Bill being developed by John Finnie MSP.”
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Current law on assault in Scotland
Under the common law, an attack upon one person, by another, is an assault whether the
person attacked is an adult or a child. Authors of the Criminal Law in Scotland (fourth
edition) 4 , Chalmers and Leverick, describe assault in the following terms:
“ There need not be substantial violence, and indeed an extremely trivial attack is
sufficient. It is an assault to slap someone on the back, even perhaps to tap him on
the shoulder, and to spit on someone 'is an assault in the eye of the law'. Injury to the
victim is unnecessary: it is an assault to kiss a girl without her consent. In practice,
however, prosecutions are not brought where the assault does not involve any
significant violence or injury, unless the circumstances are special.”
Some cases of assault against children can currently be justified in Scotland. This is not
the same for assault against adults. It is argued, therefore, that children in Scotland do not
have the same legal protection from assault as adults. This is similar to the situation in
England, Wales and Northern Ireland.
Criminal Justice (Scotland) Act 2003
The Criminal Justice (Scotland) Act 2003 (s.51) 5 reformed the law in relation to the
physical punishment of children. The Act sets out a list of factors that a court must have
regard to in determining whether a punishment by a parent or carer can be justified:
(a) the nature of what was done, the reason for it and the circumstances in which it
took place;
(b) its duration and frequency;
(c) any effect (whether physical or mental) which it has been shown to have had on
the child;
(d) the child's age; and
(e) the child's personal characteristics (including, without prejudice to the generality of
this paragraph, sexi and state of health) at the time the thing was done.
Section 51(3) prohibits the following assaults from being justifiable:
(a) a blow to the head;
(b) shaking; or
(c) the use of an implement
These reforms were made in response to a European Court of Human Rights ruling in
1998. 7 In the case of A v the UK, the European Court ruled that, because of the way the
concept of 'reasonable chastisement' was applied, the law in the UK had failed to protect a
i The Explanatory Notes to the Criminal Justice (Scotland) Act 2003 state: "An example of how a court might take sex into
account would be where it considers treatment which may be additionally humiliating, for example because a child's bare
bottom is beaten in front of strangers of the opposite sex". 6
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boy from 'inhuman or degrading treatment', in the form of severe beatings. 8 This was
found to be in contravention of Article 3 of the European Convention on Human Rights. 9
Article 3 of the Convention is the Prohibition of Torture. It states:
“ No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”
As a result of this ruling, the then Scottish Executive launched a consultation in 2000 on
changing the law to take account of the Court's judgment. 8 Following the consultation,
section 51 of the Criminal Justice (Scotland) Act 2003 changed the law by prohibiting
some types of assault, but retained in law a defence of 'justifiable assault' of a child under
the age of 16, by their parent or carer with regard to certain factors.
Section 51 does not deal with situations where 'assault' on children and adults may be
justified in other settings, such as where physical force is required in administering
emergency medical treatment or surgery. 2
Other legislation prohibits the use of corporal punishment in certain settings - foster care,
kinship care, day care and childminding. For example, s.16 of the Standards in Scotland's
Schools etc Act 2000 provides that there is no justification for corporal punishment by a
member of staff to a pupil.
Children and Young Persons (Scotland) Act 1937
Under Section 12 of the 1937 Act 10 , it is an offence for a person with parental
responsibilities for a child or young person under the age of 16 to 'wilfully' ill-treat, neglect,
abandon, or expose him or her, 'in a manner likely to cause him unnecessary suffering or
injury to health'.
The Criminal Justice (Scotland) Act 2003 removed references to assault in the 1937 Act
because these were made unnecessary by the 2003 Act and by common law. 11 The 2003
Act also removed an explicit statement in the 1937 Act that parents and others still had the
right to administer physical punishment.

6

Children (Equal Protection from Assault) (Scotland) Bill, SB 19-10

UN Convention on the Rights of the Child
The UN Convention on the Rights of the Child (1989) sets out the fundamental human
rights of children and young people. It was ratified by the UK in 1991.
Article 19 (1) of the UNCRC states:
“ States Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other
person who has the care of the child. ”
The Committee on the Rights of the Child monitors implementation of the UNCRC for each
State Party that has ratified it, every 5 years. The Committee is an elected body of
international experts.
In addition to monitoring, the Committee can also make 'general comments' relating to the
Committee's interpretation of specific provisions in the UNCRC. The UNCRC makes no
explicit reference to corporal punishment, but in 2006 the Committee provided further
interpretation of the UNCRC with regard to corporal punishment: 12
“ 20..... the Convention, like all human rights instruments, must be regarded as a living
instrument, whose interpretation develops over time. In the 17 years since the
Convention was adopted, the prevalence of corporal punishment of children in their
homes, schools and other institutions has become more visible, through the reporting
process under the Convention and through research and advocacy by, among others,
national human rights institutions and non-governmental organizations (NGOs).
21.Once visible, it is clear that the practice directly conflicts with the equal and
inalienable rights of children to respect for their human dignity and physical integrity.
The distinct nature of children, their initial dependent and developmental state, their
unique human potential as well as their vulnerability, all demand the need for more,
rather than less, legal and other protection from all forms of violence. 12 ”
With specific reference to Article 19, the Committee said:
“ There is no ambiguity: “all forms of physical or mental violence” does not leave room
for any level of legalized violence against children. Corporal punishment and other
cruel or degrading forms of punishment are forms of violence and States must take all
appropriate legislative, administrative, social and educational measures to eliminate
them. 12 ”
The Committee on the Rights of the Child recommended, in 1995, 2002 and 2008, that the
UK give children equal protection from assault. 13 The Committee made the following
recommendation in 2016:
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“ 41. With reference to its general comment No. 8 (2006) on the right of the child to
protection from corporal punishment and other cruel or degrading forms of
punishment and its previous recommendations, the Committee urges the State party,
in all devolved administrations, overseas territories and Crown dependencies, to: (a)
Prohibit as a matter of priority all corporal punishment in the family, including through
the repeal of all legal defences, such as “ reasonable chastisement ” ; ... (c)
Strengthen its efforts to promote positive and non-violent forms of discipline and
respect for children's equal right to human dignity and physical integrity, with a view to
eliminating the general acceptance of the use of corporal punishment in child-rearing.
14
”
At the time this recommendation was made, the Scottish Government had already set out
its position, in response to a 'list of issues'. 15 It said that it "does not support 'smacking' as
a way of disciplining children", and that it encouraged parents to avoid this. The Scottish
Government described the law relating to justifiable assault, and then referred to two
cases where parents had been convicted of an offence after hitting their children. 15
However, no commitment was made to change the law. Since then the Scottish
Government has changed its position.
John Finnie MSP argues that Scotland is at odds with international human rights law by
not offering children the same protection as adults. 2 He goes on to quote Professor Sir
Michael Marmot who wrote the foreword of the Equally Protectedii report:
“ There is an urgent need for Scotland and the rest of the UK to comply with
international human rights law and to prohibit all forms of physical punishment. 13 ”

Definition of physical punishment
The definition of physical punishment referred to in the consultation for the Bill, and in the
Bill's Policy Memorandum, is the definition used by the UN Committee on the Rights of the
Child. It defines corporal or physical punishment as:
“ … any punishment in which physical force is used and intended to cause some
degree of pain or discomfort, however light. Most involves hitting ('smacking',
'slapping', 'spanking') children, with the hand or with an implement - a whip, stick, belt,
shoe, wooden spoon, etc. But it can also involve, for example, kicking, shaking or
throwing children, scratching, pinching, biting, pulling hair or boxing ears, forcing
children to stay in uncomfortable positions, burning, scalding or forced ingestion (for
example, washing children‘s mouths out with soap or forcing them to swallow hot
spices). In the view of the Committee, corporal punishment is invariably degrading. 12
”

ii A review of the evidence of physical punishment on children, commissioned by NSPCC Scotland, Children 1st,
Barnardo's Scotland, and the Children and Young People's Commissioner for Scotland.
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Scottish Government policy on children's
rights
The Scottish Government has indicated its support for John Finnie's Bill.
In September 2017 the First Minister said:
“ I also confirm today that, although it is not our proposal and parties might give their
members a free vote on the issue, the Scottish Government will not oppose John
Finnie's proposal to prohibit the physical punishment of children. It is worth noting that
approximately 50 countries around the world—including France, Germany, Sweden,
Norway, Denmark and the Republic of Ireland, to name a few—have already
successfully made that change. 16 ”
Prior to this, the current Scottish Government, (and previous administrations), had not
confirmed it would meet the recommendations of the UN Committee on the Rights of the
Child to prohibit the physical punishment of children. This is in contrast to its development
of children's policies that are rooted in the UNCRC.
Getting it Right for Every Child (GIRFEC)
GIRFEC is the Scottish Government's policy to support families by making sure children
and young people receive the right help, at the right time, from the right people. The aim is
to help children and young people "grow up feeling loved, safe and respected so that they
can realise their full potential". It is underpinned by the principles set out in the UNCRC.
The GIRFEC approach is:
• child-focused - ensuring that the child and their family is at the centre of decisionmaking and the support available to them
• based on an understanding of the well-being of a child in their current situation taking into account wider influences on a child, and their developmental needs
• based on tackling needs early - to avoid bigger problems developing
• requires joined-up working - it is about children, young people, parents, and the
services they need, working together in a co-ordinated way to meet their specific
needs and improve their wellbeing.
Children and Young People (Scotland) Act 2014
The Children and Young People (Scotland) Act 2014 requires all public authorities in
Scotland to report on the steps taken to implement the UNCRC. The first reports are due
in 2020. The 2014 Act also requires Scottish Ministers to report to the Scottish Parliament
on progress achieved on children's rights since 2015. This is required every three years
and the first report was published in 2018. 17
The Child Rights and Wellbeing Impact Assessment (CRWIA) was developed to support
Scottish Ministers in meeting their duties under the 2014 Act, and in relation to the
UNCRC. The CRWIA helps the Scottish Government assess whether its policies and
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legislation will realise children's rights and help protect and promote the wellbeing of
children and young people.
Incorporation of the UN Convention on the Rights of the Child
The Scottish Government states: "we want to make Scotland the best place in the world
for a child to grow up". It says that recognising, respecting and promoting the rights of
children and young people is essential to achieving this.
The First Minister said in 2017 that the Scottish Government would consider how to
“ ...embed the principles of the United Nations Convention on the Rights of the Child
into policy and legislation, including the option of full incorporation into domestic law.
16
”
In the Programme for Government 2017-18 18 , a commitment was made to undertake an
audit on the most practical and effective way to further embed the principles of the UNCRC
into policy and legislation, "including the option of full incorporation into domestic law".
In the most recent Programme for Government 2018-19, the Scottish Government
confirmed its commitment on incorporation of the UNCRC:
“ The Scottish Government is already committed to ensuring that the principles of the
UN Convention on the Rights of the Child (UNCRC) are embedded into policy and
legislation in an effective and practical way. In the last Programme for Government we
committed to undertake a comprehensive audit on the most effective and practical
way to further embed those principles. The audit is well under way and will continue.
Now, building on that work, we will incorporate the principles of the UN Convention on
the Rights of the Child into domestic law. 3 ”
If this Bill falls, it could be argued that its aims might still be fulfilled by the Scottish
Government's commitment to incorporate the UNCRC into Scots law. With reference to
Article 19 of the UNCRC and General comment No 8 from the Committee on the Rights of
the Child, if the Bill falls, a prohibition on parents physically punishing their children might
merely be delayed a few years.
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Current laws in the rest of the UK and
internationally
Rest of the UK
England and Wales
Parents in England and Wales can use the defence of 'reasonable punishment' under the
Children Act 2004 (s.58). This applies as long as the defendant is charged with common
assault, the victim is a child and the defendant is the parent of the child, or a person acting
in loco parentis. 13 Section 58 of the 2004 Act states: 'battery of a child causing actual
bodily harm to the child cannot be justified in any civil proceedings on the ground that it
constituted reasonable punishment'.
Wales
The Welsh Government said it would seek cross party support to legislate to end the
defence of reasonable punishment in its 2016 Programme for Government. 19 A
consultation was launched in January 2018. 20 The consultation found just over half of
respondents (50.3%) agreed, and 48.1% disagreed, with the statement that the legislative
proposal will achieve the aim of protecting children's rights; 1.5% said “don't know”.
The First Minister announced that the Welsh Government would introduce a Bill to remove
the defence of reasonable punishment in year three of the legislative programme (between
September 2018 and July 2019). 21
England
There have been calls to introduce a ban on the physical punishment of children in
England 22 , but there are no plans to date.
Northern Ireland
Northern Ireland has similar legal provisions to those in England and Wales. The defence
of reasonable punishment is regulated in article 2 of the Law Reform (Miscellaneous
Provisions) (Northern Ireland) Order 2006. The Policy Memorandum to the Bill states that
this effectively enacted section 58 of the Children Act 2004 in Northern Ireland. 2
Rest of the world
The Global Initiative to end all Corporal Punishment of Children promotes the universal
prohibition and elimination of all corporal punishment of children. It provides data on the
state of prohibition around the world, illustrating where it is prohibited in the home, in
schools and in care settings.
In 1979, Sweden became the first country in the world to prohibit the physical punishment
of children across all settings. By 2018, 54 countries had prohibited the physical
punishment of children in all settings, with 56 more countries committed to reforming their
laws to achieve a complete legal ban in all settings.
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Table 1. Timeline of states prohibiting all corporal punishment of children, including in the
home 23
2018

Nepal

2004

Romania, Ukraine

2017

Lithuania

2003

Iceland

2016

Mongolia, Montenegro, Paraguay, Slovenia

2002

Turkmenistan

2015

Benin, Ireland, Peru

2000

Germany, Israel, Bulgaria

2014

Andorra, Estonia, Nicaragua, San Marino, Argentina, Bolivia, Brazil, Malta

1999

Croatia

2013

Cabo Verde, Honduras, TFYR Macedonia

1998

Latvia

2011

South Sudan

1997

Denmark

2010

Albania, Congo (Republic of), Kenya, Tunisia, Poland

1994

Cyprus

2008

Liechtenstein, Luxembourg, Republic of Moldova, Costa Rica

1989

Austria

2007

Togo, Spain, Venezuela, Uruguay, Portugal, New Zealand, Netherlands

1987

Norway

2006

Greece

1983

Finland

2005

Hungary

1979

Sweden

Europe
Sweden
Corporal punishment was explicitly prohibited in the home in 1979. The Global Initiative
refers to research in 2011 that showed 92% of parents thought it was wrong to beat or slap
a child. The same research found that 3% had struck their child at some point in the past
year, compared to 28% in 1980. A thirty year review of the change in law showed that
there has been a consistent decline in the use of physical punishment, and the number of
adults who are in favour of it. However, the reporting of cases of assault on children has
increased since the 1980s, which may reflect less tolerance towards the physical
punishment of children. 24
Ireland
Ireland had a common law defence of 'reasonable chastisement', which was repealed in
2015, under the Children First Act 2015. This came into effect in December 2015.
According to the Global Initiative, the prohibition came after more than a decade of
mounting human rights pressure, to give children in Ireland equal protection from assault.
25

France
Corporal punishment is lawful in the home under the 'right of correction' in customary law
in France. Since 2013 there has been an increased effort to effectively ban the physical
punishment of children in all settings. French MPs voted in favour of a Bill to ban physical
punishment in the home in November 2018. 26 The Bill also requires the government to
produce a report on the prevalence of corporal punishment in France by 1 September
2019, including how it will raise awareness among parents and relevant professionals. The
Bill still needs to be approved by the Senate. 27
Rest of the world
New Zealand
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In 2007, the legal defence for the use of reasonable force 'by way of correction' was
repealed. It was replaced by a new provision allowing parents to use reasonable force for
the purposes of protection from danger or prevention of damage to people or property. The
law states that nothing justifies the use of force for the purpose of correction.
Implementation of the law is monitored closely and supported by the promotion of positive
parenting. The Government reported to the Committee on the Rights of the Child in 2015,
that, between 2007 and 2012, the police found no significant issues with enforcement of
the law.
Research on attitudinal change over the last three decades found a substantial decline in
approval of physical punishment from 89% in 1981, 58% in 2008, to 40% in 2013. 28
A two year review of police activity since the legislation was enacted found an increase in
reported cases of 'smacking' or 'minor acts of physical discipline'. However, there was a
negligible increase in the number of prosecutions. 29
Canada
Physical punishment is still legal in Canada, under Section 43 of the Criminal Code which
allows the use of force 'by way of correction'. A bill to repeal section 43 was under
discussion in the Senate in May 2018. Despite this, data has shown a decline in the
reported use of physical punishment for children aged 2-5 , with a decrease from about
50% in 1994/1995 to about 25% in 2008/2009. Reported prevalence for 6-9 year olds
decreased from 38% in 1994/1995 to 23% in 2008/2009. 13
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Research on the physical punishment of
children
The report, Equally Protected, considered the evidence on the physical punishment of
children. 13 It was jointly commissioned by the NSPCC Scotland, Children 1st, Barnardo's
Scotland, and the Children and Young People's Commissioner for Scotland. The authors
of the report reviewed studies from the UK, the USA, Canada, Italy, Germany and
Sweden. The reported prevalence of physical punishment ranged from 45% in Sweden to
between 70% and 80% in the UK.
Prevalence
Evidence on the prevalence of physical punishment against children in Scotland and the
UK is limited. The available evidence in Scotland comes from the longitudinal study
Growing up in Scotland (GUS), as well as the Millennium Cohort Study (MCS) which
considered the four countries of the UK.
Table 2 below has been adapted from Table 1 in the Equally Protected report.
The data reviewed suggests that the prevalence of smacking reported by parents is at its
highest when children are aged between 3 and 7 years old, and that the prevalence
decreases as children get older. It also shows that some parents may not view smacking
as a ‘good thing’, but sometimes it is the "only thing that will work".
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Table 2. Prevalence of physical punishment on children in Scotland and UK
Prevalence of physical punishment
Parental endorsement of smacking:
“it may not be a good thing to smack,
but sometimes it is the only thing that
will work”

Study population
Growing Up in Scotland study 30 : 1st sweep; 2,858 children aged 34.5
months = child cohort; 5,217 children aged 10.5 months = birth cohort;
parental report
Data collected 2005/2006

Agree and strongly agree:
• Child cohort (born 2002/2003) 42%
• Birth cohort (born 2004/2005): 30%
Child cohort (born 2002/2003)
Ever used smacking:
• Respondent: 34%

Growing Up in Scotland study 31 : 2nd sweep; 1,998 children aged 46.5
months = child cohort; 3,765 children aged 22.5 months = birth cohort;
parental report
Data collected 2006/2007

• Partner: 37%
Smacking not very / not at all useful:
• Respondent: 84%
• Partner: 79%
Birth cohort (born 2004/2005)
Ever used smacking:
• Respondent: 16%
• Partner: 16%
Smacking not very / not at all useful:
• Respondent: 87%
• Partner: 84%
“How often do you smack (child) when
he/she is naughty?”

Millennium Cohort Study: children born between 2000 and 2002; sweep 3
(1,752 children aged 5 years) and sweep 4 (1,555 children aged 7 years)

Any smacking reported:

5 year olds 58% 32

• Age 5: 58%

7 year olds 48% 33

• Age 7: 48%
“My parents smack me when I have
done something wrong”

Growing Up in Scotland study 34 : 7th sweep; 3,279 children aged 7 years
and 10 months = birth cohort born 2004/2005

• Any smacking (child report, age 7,
born 2004/2005): 56%
• (prevalence for parent reported
smacking not reported)
UK wide
“How often do you smack (child) when
he/she is naughty?”

Millennium Cohort Study 35 : children born between 2000 and 2002
followed from age 3 to age 7 years; N= 6,674; maternal report

Any smacking reported:
• Age 3: 66%
• Age 5: 56%
• Age 7: 48%
• Never reported smacking at any
age: 20%
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The authors of Equally Protected also reported that the prevalence of physical
chastisement is declining over time and that public attitudes have shifted. They also found
‘convincing evidence’ that declines in physical punishment are accelerated in countries
that have prohibited its use, and that “such laws have important symbolic value”.
The authors also note that legal bans in other countries have been introduced without a
majority of public support, and that there is evidence that the combination of legislation
with public awareness campaigns leads to a change in public attitudes.
Other discipline approaches
One of the GUS reports presented data (collected 2006/2007) on the different discipline
techniques used by parents. 31 It reported that smacking was the least likely discipline
technique to be used by parents (Table 3). It also reported that smacking was viewed as
the least useful of a range of discipline techniques, based on views of parents from the
birth cohort (22.5 months) and the child cohort (46.5 months old) (Table 4).
Table 3. Discipline approaches respondents and partners ever used with cohort child by
cohort (couple households only)
Birth cohort (22.5 months) (%)

Child cohort (46.5 months) (%)

Respondent

Respondent

Time out

Partners

Partners

29.7

28.3

59.7

51.8

8.0

13.5

55.7

53.9

Ignoring bad behaviour

67.1

56.8

68.5

58.6

Smacking

15.9

16.3

33.8

37.1

Naughty step/room/corner

34.1

34.4

65.4

66.0

Raising your voice or shouting

63.4

65.5

75.6

79.6

Removing treats or privileges

29.1

40.1

73.8

75.9

7.5

8.6

0.9

1.0

Reward system/sticker chart

None of these
Adapted from Table 7.2 Bradshaw, 200831
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Table 4. Respondent and partner's views on usefulness of discipline techniques by cohort
(all who have heard of techniques, couple households only)
Birth cohort (22.5 months) (%)
Respondent

Child cohort (46.5 months) (%)
Partners

Respondent

Partners

Time out
Very/fairly useful

38.9

42.1

74.9

73.2

Not very/not at all useful

58.4

54.3

22.0

23.1

Reward system/sticker chart
Very/fairly useful

25.6

34.8

78.2

77.5

Not very/not at all useful

70.8

61.3

17.7

18.4

Ignoring bad behaviour
Very/fairly useful

73.3

63.4

64.4

57.3

Not very/not at all useful

25.1

34.5

34.2

40.8

Smacking
Very/fairly useful

10.5

13.0

13.3

18.5

Not very/not at all useful

87.2

84.0

84.0

78.7

Naughty step/room/corner
Very/fairly useful

43.3

49.8

75.1

78.1

Not very/not at all useful

53.7

47.4

21.7

19.5

Raising your voice or shouting
Very/fairly useful

38.8

46.5

32.6

44.9

Not very/not at all useful

60.4

52.6

67.1

54.2

Removing treats or privileges
Very/fairly useful

42.5

51.0

82.4

84.5

Not very/not at all useful

55.3

46.9

15.8

14.2

Adapted from Table 7.4 Bradshaw, 200831

What is the impact of physical punishment on
children?
Two reviews of the existing research on the impact of the physical punishment of children
report similar findings: 36 13
• Physical punishment is not effective in achieving parenting goals. There is little
evidence that it improves children's behaviour in the long term.
• There is strong and consistent evidence of a link between physical punishment and
childhood aggression and antisocial behaviour.
• Physical punishment exacerbates existing problem behaviour.
• Childhood physical punishment is linked to adult aggression and antisocial behaviour.
• Children who are physically punished are at greater risk of serious injury and physical
abuse.
• Physical punishment is related to depressive symptoms and anxiety among children.
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• Other negative outcomes that were shown to be related to physical punishment are
parent-child conflict, adult mental illness and adult substance abuse.
The authors of Equally Protected note that there is an argument that physical punishment
is not harmful in the context of an otherwise loving family environment, but state:
“ However, the majority of studies that tested this hypothesis found that the harmful
effects of physical punishment were the same even when levels of maternal warmth
were high – the ‘loving smack’ might be a myth. 13 ”

Children's view of smacking
The Children and Young People's Commissioner Scotland commissioned questions on
physical punishment in the 2016 Ipsos MORI Young People in Scotland surveyiii. 2 The
survey sought the views of over 1,500 secondary school pupils across Scotland. Key
findings included:
• over half of pupils felt it was not OK for parents to physically punish children
• younger pupils were more likely to say it was not OK for parents to physically punish
children
• 62% of pupils felt that physical punishment could be harmful to children
• 65% of pupils think that there should be help for parents to find alternatives to physical
punishment.
In 2016, the Scottish Youth Parliament consulted 72,744 young people across Scotland to
inform their future work priorities; of these 82% agreed with the statement: "All physical
assault against children should be illegal." 2
Research was undertaken with children in England in 1997, 37 and with children in Wales
in 2003, 38 to hear their views on smacking. The key messages from both were broadly
similar:
• Smacking is hitting – often with some degree of force.
• Smacking hurts.
• Children are smacked because they are naughty. Examples of naughty behaviour
giving rise to smacks included not listening, being rude, running away, and lying.
• Parents and other relatives smack children.
• Children usually get smacked indoors, and most often get smacked on their bottom,
arm or head.
• Children talked about the considerable physical and emotional impact of being
smacked. Smacking physically hurts children and has an emotional impact. The
children did not view smacking as ‘trivial’.

iii Unpublished
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• Most commonly after a smack, children cry and become upset; they go or are sent to
spend time alone.
• Smacking hurts a child's feelings, it doesn't always stop bad behaviour, it can
encourage children to smack other children and can be perceived as humiliating to
children.
• Children associated smacking with angry parents. Some of the older children said that
adults felt regret after they smacked a child.
• The majority of children did not see smacking as something adults do to each other –
adults are perceived as liking each other.
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Consultation on the proposed Bill
On 12 May 2017, John Finnie MSP launched a consultation for a proposed Bill to give
children equal protection from assault. 39 The consultation closed on 4 August 2017. It set
out the legislative and policy context in Scotland, with reference to the rest of the UK, and
international practice. It also referred to evidence 13 that the use of physical punishment
against children appears to be decreasing, and that public opinion against a ban on
physical punishment is shifting.
The consultation document was published on the Scottish Parliament's website, and
allowed for people to respond online via a survey.
John Finnie MSP sent copies of the consultation to:
• all 32 Scottish local authorities
• 12 charities
• 7 equality organisations
• 12 police, legal and human rights bodies
• 20 medical and care profession organisations
In total, the consultation received 660 responses: 40
• 84 (13%) from organisations, including 20 from public sector bodies, and 52 from third
sector organisations
• 576 (87%) from individuals, including 6 from individual politicians, 117 from
professionals with experience in the subject matter, 21 from academics with expertise
in the subject matter, and 432 from members of the public.
The submissions to the consultation are available on John Finnie's Equal Protection
webpage.

Views on the proposed Bill
A majority of the respondents, 493 (75%), were supportive of the proposal to introduce a
Bill, while 166 (25%) were opposed to a Bill. Among the organisations alone, support for
the Bill was higher, with 78 (93%) in favour of a Bill.
There was strong support for arguments made in the consultation paper, including:
• children should have the same rights as adults in being protected from assault
• physical punishment is not effective and can lead to long-lasting emotional and
physical difficulties and damage
• a change to the law is required to stimulate and ensure that the required behaviour
and societal changes take place
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• the proposal is required to ensure Scotland complies with human rights legislation and
obligations and to meet the Scottish Government‘s ambition for Scotland to be the
best country in the world to grow up in.
Those opposed to the Bill gave reasons, including:
• smacking is not the same as assault or abuse and should not be considered as such
• the current law is sufficient to protect those at risk
• state interference in private family life is not welcome or needed
• physical punishment is effective in loving families and environments
• without physical punishment as an option for discipline and guidance, society will
suffer negative consequences as a result of unruly children not having learnt right and
wrong and boundaries of behaviour.
Further views from the consultation
Opposition to the Bill
Dr Stuart Waiton 41 argued that the Bill is confused because it equates 'violence' against
adults and children as equivalent, and that this undermines the 'civilised distinction
between adults and children'.
“ This can be seen in the confused idea of children's rights which in essence has little
to do with classical liberal ideas about rights as freedoms and is more about
protection, by professionals and the state, than it is about rights for children. Children
are not free, as adults are, and do not have rights. ”
Dr Waiton further argues that the idea of what harms a child has expanded exponentially
over the past few decades. Smacking was previously understood to be of little or no
significance to a child's life, but has now become re-represented as a form of abuse. 41
Support for the Bill
Professor Elaine E Sutherland, Professor of Child and Family Law at the University of
Stirling, 42 argued that recognition of children's rights has advanced considerably in the
late 20th and early 21st Centuries:
“ Children are no longer regarded simply as the objects of protection but, rather, as
people with rights. ”
Professor Sutherland also said that the practice of physical punishment on children can
have a serious physical and/or emotional impact that can continue well beyond childhood.
Further that:
“ Children learn by example, by modelling their behaviour on that of others. To permit
parents to hit their children sends the young entirely the wrong message: that the
strong and powerful will prevail by using physical coercion against the vulnerable and
the powerless.”
CELCISiv and CYCJv indicated their support for the Bill and said:
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“ In alternative settings, such as in schools, foster care, residential care, and kinship
care (where the child/young person is formally 'looked after'), physical punishment is
not permissible, and would be regarded by many as wholly unacceptable. 43 ”

Impact on equality groups
The consultation sought views on the impact of the proposed legislation on different
equality groups - the protected characteristicsvi in the Equality Act 2010. A majority of
respondents (59%) felt the proposed Bill would have a positive or slightly positive impact
on equality groups. 40 References were made to the increased protection for specific
groups, such as LGBT children, children of certain religions, and disabled children.
The Equality and Human Rights Commission cautioned that there is little hard evidence in
the UK about race, religion/belief, and the physical punishment of children. 44 The
Coalition for Racial Equality and Rights also cautioned that the view that there are higher
rates of physical punishment among BME families in the UK and Scotland was a
stereotype without any supporting evidence. 45
PAMISvii said the proposed Bill would have a positive impact on children with learning
disabilities. 46 They said that currently, children with learning disabilities can be
unnecessarily restrained or secluded within education settings. Therefore the Bill might
have a positive impact on schools as well as homes.
Some of the respondents to this question, 14.5%, felt the proposed Bill would have a
negative impact with regard to equalities. 40 This is because it was:
“ viewed as an attack on those who believed in the Bible and their Christian faith's
support for physical punishment; the proposal would therefore reduce equality for
those with those religious beliefs. All of the responses by or associated with the
Christian Institute stated this view. 40 ”
The Policy Memorandum also discusses the protected characteristics that have been
identified as being particularly affected by physical punishment: 2
• Age - the aim of the Bill is to provide equal protection for children from assault.
• Sex - physical punishment may have different impacts on boys and girls. Evidence
suggests that boys are more likely to be physically punished than girls.
• Religion or belief - evidence suggests that the frequency and severity of physical
punishment may vary depending on different religious and cultural norms, precedents
and beliefs.

iv Centre for Excellence for looked after children in Scotland
v Centre for Youth and Criminal Justice
vi Age, disability, gender reassignment, marriage and civil partnership, race, religion or belief. sex, sexual orientation, and,
pregnancy and maternity.
vii Promoting a More Inclusive Society
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• Race - there is no evidence that race is a factor in physical punishment in Scotland,
although studies in the US have identified ethnicity as a factor.
• Disability - evidence suggests that disabled children are more likely to experience
physical punishment than non-disabled children. The intention is that the education
and guidance provided will address the difference between restraint and punishment.
An Equalities Impact Assessment has also been carried out on the Bill. 47 This is available
on the Equalities and Human Rights Committee webpage, which is the lead Committee on
the Bill. Annexed to the EQIA is a Child and Wellbeing Impact Assessment which has
been carried out by Dr Susan Elsley at the request of John Finnie MSP.
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Opinion polls on the physical punishment
of children
Two opinion polls have sought the views of people in Scotland on whether smacking
children should be banned.
A Yougov survey asked people in Great Britain on 18 July 2017: "Do you think smacking
children should or should not be banned?" 25% of people in Scotland said it should be
banned, 54% said it should not be banned, and 21% said "don't know". 48
A month after the Bill was introduced, it was reported that a Panelbase survey of more
than 1,000 people for The Sunday Times Scotland found that 30% of people support the
prohibition on smacking. More than half (53%) told pollsters they believe smacking should
still be allowed, while 17% said they did not know. 49
A third opinion poll run by ComRes in October 2017 50 , on behalf of Be Reasonable
Scotland, sought a range of views on smacking.
It asked people to select the statement that best reflect their views, including:
• Parental smacking of children should be a criminal offenceviii - 14%
• Parental smacking of children should not be a criminal offence - 74%
• A ban on smacking would lead to better behaviour once those children have grown up
- 21%
• A ban on smacking would lead to worse behaviour once those children have grown up
- 51%

viii This Bill does not create a criminal offence.

24

Children (Equal Protection from Assault) (Scotland) Bill, SB 19-10

The Bill
The Children (Equal Protection from Assault) (Scotland) Bill is short and has only five
sections.
The main purpose of the Bill is to abolish the defence of reasonable chastisement.
Section 1 of the Bill would do two things:
• First, it would abolish the defence in common law that the physical punishment of a
child can be justified, commonly referred to as 'reasonable chastisement'. Section 1(1)
refers to the 'rule of law', which means a principle of the common law. "Common law is
a body of law developed over time from individual judicial decisions and from legal
texts and other sources of authority". 11
• Second, it would repeal s.51 of the Criminal Justice (Scotland) Act 2003. Section 51 of
the 2003 Act restricted the scope of the common law rule by prohibiting punishment of
a child with an implement, hitting the child on the head, or shaking the child. It also put
in place factors a court must have regard to when considering whether an assault on
a child was justifiable. 11
The effect of Section 1 is that a parent, or anyone in charge of a child, will no longer be
able to claim a defence of reasonable chastisement or justifiable assault if accused of
assaulting a child. This will apply in criminal and civil cases. 11 The Explanatory Notes to
the Bill state that children will therefore have the same protections as adults, in terms of
the law on assault. To secure a conviction for assault, the prosecution has to show that
there was criminal intent on the part of the accused, and the Explanatory Notes state that
this would prevent "trivial physical contact being treated as an assault". Further, that the
use of physical force in medical treatment or to remove a person from danger, would not
be considered assault, unless criminal intent was present. 11
Section 2 of the Bill would place a duty on Scottish Ministers to promote public awareness
and understanding of the effect of Section 1 of the Bill. It will be for Scottish Ministers to
decide how to implement this provision. The Explanatory Notes to the Bill suggest it might
include a publicity campaign, aimed at parents and carers, promoting a move to nonphysical methods of child discipline. In addition, it is suggested that children and young
people are also made aware of their rights. 11
Section 3 of the Bill covers transitional arrangements. It provides that the rule of law
regarding justifiable assault, and s.51 of the Criminal Justice (Scotland) Act 2003,
continues to have effect where there are:
“ ...any proceedings ongoing on, or brought on or after, the day section 1 comes into
force which relate to an alleged assault on a child committed before that day.”
Therefore, the Bill has no retrospective effect. 11 A parent or carer charged with physical
assault of a child after Section 1 comes into force (12 months after Royal Assent), for an
assault that took place before Section 1 comes in to force, would still be able to use the
defence of reasonable chastisement or justifiable assault.
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There is also provision for Scottish Ministers to make regulations in connection with
Section 1 coming into force. Such regulations would be subject to the negative procedure.
Section 4 of the Bill deals with commencement. Section 1 of the Act would come into force
12 months after the Act has achieved Royal Assent. This would allow time for Scottish
Ministers to raise awareness of the abolition of the reasonable chastisement defence. 11
Section 5 names the title of the Act.

Alternatives to the Bill
John Finnie MSP could have pursued two alternative approaches to achieve the aims of
the Bill: 2
• to create a new criminal offence of physically punishing a child - this was not
considered necessary because once the defence of 'reasonable chastisement' is
abolished, "there would be sufficient legal protection in the law". Further, John Finnie
wants to ensure that everyone has the same protection in law from physical
punishment.
• not seek legislative change, but work with the Scottish Government and relevant
professional services to bring about behaviour change in how parents discipline their
children - it was felt that seeking behaviour change, without legislative change, would
be ineffective. Reference is made to other parts of the world that have achieved
behaviour change through awareness raising and legislative change. Further
reference is made to legislation in Scotland that has sought behaviour change, such
as the ban on smoking in public places to improve public health.

Costs of the Bill
It is not anticipated that the Bill will incur significant costs to implement.
The main costs estimated up to £300,000, relate to the duty on Scottish Ministers to
promote awareness and understanding of the Bill. The cost of a call out (police and social
work) is estimated at £700, while the total costs per prosecution are estimated as between
£972 and £1,452.
In order to assess the cost impact of the Bill, it is necessary to consider the current
average number of prosecutions for alleged assaults on children where the defence of
'reasonable chastisement' is used.
Such information is not collated in Scotland. However, the Financial Memorandum to the
Bill 29 estimates that there is fewer than one case a year, on average, in Scotland. The
estimate is based on data for the use of the defence in England and Wales between 2005
and 2007.
Increased prosecutions?
While the Bill would abolish the defence of 'reasonable chastisement', the public interest
test would still be a consideration. These include factors such as gravity of the offence,
impact on the victim, motive and mitigating circumstances. Given the public interest test, it
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cannot be assumed that abolishing the defence of 'reasonable chastisement' would lead to
an increase in the number of prosecutions for alleged assaults on a child.
Reference is made to other countries that have ended physical punishment against
children. 29 In Sweden and New Zealand, there was an increase in the number of reports
to police following the introduction of legislation. However, there was no marked increase
in the number of prosecutions or convictions. The Financial Memorandum estimates, on
the evidence from New Zealand, that in Scotland there could be an increase of seven
reports to the police, and less than two prosecutions per year.
Costs on public bodies
The Financial Memorandum to the Bill 29 considered the cost impact on other services that
could be impacted by the Bill, such as the Crown Office and Procurator Fiscal Service
(COPFS), Scottish Courts and Tribunal Service, social work services, Police Scotland and
Health Boards. Overall, costs were estimated to be low or could be accommodated within
existing resources.
However, a paper from COPFS estimates a higher cost of prosecutions, of between
£18,000 and £74,000 a year. It has calculated the annual number of assaults committed
against children by their parents or carers by taking a sample of a three month period and
multiplying by 4. The additional cost has been estimated for increases of 5%, 10% and
20%. The COPFS paper acknowledges that there is no hard data available and that actual
increases will depend on behaviour changes and Crown prosecution policy in relation to
the new legislation. 29
Public awareness raising
As noted above, the Financial Memorandum to the Bill 29 estimates that it might cost the
Scottish Government around £300,000 to run a public awareness campaign on the Bill.
This is based on figures from other government publicity campaigns. However, it is the
Scottish Government's view that a smaller scale campaign would be sufficient, at a cost of
around £20,000.
Scottish Government estimates
The Scottish Government has said that it is setting up an implementation group which will
consider implementation costs further. 29
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