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INQUIRY ON THE NEGOTIATION OF THE FUTURE RELATIONSHIP BETWEEN 
THE EUROPEAN UNION AND THE UK GOVERNMENT 
 
SUBMISSION FROM PROFESSOR JAMES HARRISON 
 
This document is a response to the request to provide written evidence to the 
Committee in relation to the inquiry into the future relationship between the UK and 
the EU. The document focuses on the future fisheries relationship and it is intended 
to provide an updated analysis, building upon the previous parliamentary briefing 
which I wrote in collaboration with staff at SPICE.1 There have been further rounds of 
negotiations since that briefing was published and the UK also published its draft texts 
on 19 May. This document also contains some personal views on which policy areas 
need to be covered by any UK-EU fisheries agreement, what such an agreement might 
look like, and what scope there might be for compromise. 
 
To date, there has been little progress reported in the negotiations.2 Fisheries has 
been repeatedly highlighted as a particularly challenging topic, with the opposed sides 
adopting polarised positions. It is clear that both parties to the negotiations will 
have to compromise if an agreement is to be forthcoming. Moreover, time is of the 
essence, as the Political Declaration sets a target date of 1 July for the conclusion and 
ratification of a new fisheries agreement.3 This is not an arbitrary deadline, given that 
consultations between coastal states on the management of shared fish stocks in the 
North-East Atlantic for the following year will begin in the early autumn, leading up to 
the adoption of agreed measures before the annual meeting of the North-East Atlantic 
Fisheries Commission in November and the EU Agriculture and Fisheries Council in 
December. This leaves little scope for extending the negotiations on fisheries. 
 
Whilst the question of fisheries is undoubtedly connected to many other aspects of the 
future relationship negotiations, it is likely that the results of the fisheries negotiations 
will be contained in a self-standing agreement. Indeed, this is implicit in the Political 
Declaration which, as noted above, set a separate date for the conclusion and 
ratification of such an agreement. A number of key issues must be addressed in such 
an agreement, discussed in the following paragraphs. 
 
1) A new agreement must set out a framework for setting a total allowable catch 
(TAC or quota) for stocks which are shared between the two sides. There are 
reportedly more than 100 such stocks. Given regular fluctuations in fish stocks, it is 
clear that any TAC should be set on an annual basis; this is currently the practice for 
most pelagic and demersal stocks within the EU and between the relevant coastal 
states in the North-East Atlantic. Setting the TAC should be driven by science. In this 
respect, the 1982 United Nations Convention on the Law of the Sea (UNCLOS) 

                                            
1 See https://digitalpublications.parliament.scot/ResearchBriefings/Report/2020/4/21/UK-EU-Future-
Relationship-Negotiations—Fisheries  
2 See e.g. https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895  
3 Political Declaration, para. 74. 
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demands that states take into account the ‘best scientific evidence available to it’ in 
order to ‘ensure through proper conservation and management measures that the 
maintenance of living resources in the exclusive economic zone is not endangered by 
over-exploitation.’4 The International Council for the Exploration to the status of the 
stocks and the UK has committed to continuing its membership of ICES in the long-
term.5 Indeed, both draft texts proposed by the EU and the UK expressly recognise 
the role of ICES in advising the parties on setting the TAC.6 
 
Where the two texts differ is on the details of the process and the ultimate objectives. 
In this respect, the EU’s draft text would seem to be more sophisticated, as it embeds 
the objective of MSY and the precautionary approach into the objectives of the 
fisheries agreement7 and it also calls for the development of long-term strategies for 
the sustainable conservation and management of shared stocks.8 
 
Whilst the text does not commit either party to the adoption of such strategies, it 
nevertheless emphasises the need for a long-term approach to fisheries conservation 
and management which is to be welcomed and mirrors the approach taken by the EU 
with other coastal states in the North-East Atlantic.9 The EU text also sets deadlines 
for decisions to be made and default rules if no agreement is forthcoming.10 These are 
sensible measures which will go some way to avoiding the over-exploitation of shared 
stocks. 
 
2) Once a TAC has been set, it is necessary to divide it between the relevant fishing 
states. This is a central area of disagreement between the UK and the EU and it will 
be one of the most difficult to solve. The position of the EU that any new fisheries 
agreement should continue to allocate fishing opportunities based upon the relative 
stability principle found in the Common Fisheries Policy11 is clearly unrealistic. In 
contrast, the UK’s draft text proposes annual negotiations on fishing opportunities 
‘based upon the principle of zonal attachment.’12 This approach has the benefit of 
being based upon existing practice of the EU with other third countries, such as the 
Norway. However, it is important to recognise that ‘there is no single agreed definition 
of how zonal attachment should be measured.’13 In debates on this issue, zonal 
attachment is often associated with where fish were caught, but zonal attachment also 
requires taking into account where fish spend different parts of their life cycle, including 
when they are juveniles.14 The flexibility inherent in the principle of zonal 

                                            
4 UNCLOS, Article 61(2). 
5 See e.g. Lord Gardiner of Kimble, Hansard (HL), 11 March 2020, vol. 802, col. 1041. 
6 EU Draft Text, Article FISH 7(2); UK Draft Text, Article 2(1)(a). 
7 EU Draft Text, Article FISH 1(c) and (i). 
8 EU Draft Text, Article FISH 3. 
9 See e.g. Agreed Record of Fisheries Consultations between Norway and the EU for 2020, para 
5.6.2, available at https://ec.europa.eu/fisheries/sites/fisheries/files/docs/body/2020-norway-fisheries-
consultations-northsea_en.pdf  
10 EU Draft Text, Article FISH 11. 
11 See EU Negotiating Mandate; EU Draft Text FISH, Annex 2. 
12 UK Draft Text, Article 2(1)(b). 
13 UK Government, Sustainable Fisheries White Paper (July 2018) 48, fn 21. 
14 For a recent analysis, see PG Fernandes and NG Fallon, ‘Fish Distributions Reveal Discrepancies 
between Zonal Attachment and Quota Allocations’, available at https://doi.org/10.1111/conl.12702  
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attachment potentially offers an opportunity for compromise between the two 
sides by allowing different interests to be taken into account. 
 
There are other aspects of this issue which may also allow some compromise to be 
reached. Firstly, the UK proposal for annual negotiations on fishing opportunities does 
not provide much certainty or stability for fishing fleets and it may be that it is preferable 
to agree a fixed allocation formula (based upon zonal attachment) which may be 
reviewed at the request of either party after a certain period of time. Some 
flexibility is important as zonal attachment could change over time, particularly in light 
of climate change and its impacts on the oceans. Secondly, some sort of transitional 
arrangement may provide a further inducement for the EU to agree to a new allocation 
formula based upon zonal attachment, as it would provide some time for EU fleets to 
adapt to the new status quo. In the past, transitional arrangements have been an 
integral part of changes to fisheries regulation in the North-East Atlantic, both when 
coastal states extended their exclusive fishing zones to 12 nautical miles in 1964 and 
to 200 nautical miles in the late 1970s. Thirdly, there is nothing to prevent the parties 
from exchanging fishing opportunities following the agreement of an allocation 
formula and the EU draft text expressly foresees such an opportunity.15 Such 
exchanges would be ad hoc and temporary, but they offer an opportunity for further 
flexibility which could facilitate an agreement in the short term, as it means that the 
fishing opportunities available to a particular fleet are not exclusively based upon the 
allocation formula. 
 
3) Linked to the question of fishing opportunities is the question of access. Access is 
likely to be part of a new fisheries agreement, although the two parties disagree on 
whether it should be full reciprocal access or whether access must be negotiated on 
an annual basis. Arguably, where vessels can catch fish is less important than 
how much fish they can catch and so an agreement on the distribution of fishing 
opportunities could potentially unlock an agreement on access. What is clear is 
that any foreign vessels fishing in UK waters will have to be authorised/licensed.16 This 
will allow the UK to police foreign fishing vessels within its waters to ensure that they 
are complying with relevant rules. 
 
4) Another area of disagreement is the regulation of technical conservation and 
management measures. The EU draft text provides for the continuation of existing 
technical measures and a requirement that any new measures are ‘proportionate, non-
discriminatory, and effective.’17 This approach furthers the broader objective of the EU 
to promote a ‘level-playing field.’18 However, these conditions would potentially impose 
significant constraints upon the discretion of the UK to design new technical measures, 
particularly if subject to compulsory arbitration. It is therefore little surprise that the UK 
draft text takes a very different approach and underlines the independence of states 
to ‘take such measures as it considers appropriate to ensure the rational and 
sustainable management of fisheries.’19 Whilst conditions relating to ‘proportionality’ 

                                            
15 EU Draft Text, Article FISH 12. 
16 See EU Draft Text, Article FISH 10; UK Draft Text, Article 3. 
17 EU Draft Text, Article FISH 5(2). 
18 EU Draft Text, Article FISH 1(o). 
19 UK Draft Text, Article 4(1). 
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and ‘effectiveness’ may go too far in constraining the latitude of the UK to design a 
new approach to fisheries management, a non-discrimination requirement would 
not impinge as far on this discretion, as it simply aims to ensure that vessels are 
subject to equivalent rules. 
 
The inclusion of non-discrimination in the fisheries agreement may therefore address 
some EU concerns about its vessels being put at a competitive disadvantage, whilst 
still permitting the UK significant flexibility to introduce new regulations as it sees fit. 
 
5) The two sides seem to be on the same page when it comes to the necessity of 
cooperation on monitoring, control and surveillance programmes20, with both 
draft texts explicitly mentioning the sharing of data.21 This is a vital component of any 
future fisheries relationship, not only for vessels which are authorised to fish, are not 
authorised to fish. 
 
6) Whilst there may be scope for a new fisheries agreement based upon the 
considerations mentioned above, the price that the UK may have to pay for such a 
deal is the exclusion of some fish products from any future Free Trade Agreement 
(FTA). This is common in other agreement concluded by the EU; for example, fish and 
other marine products are not covered by the provisions on free movement of goods 
under the Agreement on the European Economic Area, but rather they are subject to 
more restrictive trade arrangements.22 Over time, tariffs on some fish products have 
been further lowered for some EEA members, but changes are often the product of a 
quid-pro-quo, such as increased contributions to EEA funding.23 
 
The UK may thus need to be prepared for some kind of trade-off between 
achieving a fisheries agreement giving it greater control over fisheries 
management on the one hand and having tariff-free access for fisheries 
products to the EU Single Market on the other hand. These are difficult political 
choices for the UK as trade restrictions are likely to have greater implications for some 
parts of the UK fishing industry compared to others. Moreover, the EU may attempt to 
link negotiations on fisheries management with other trade-related issues, as hinted 
at by Michel Barnier in his comments 15 May 2020, when he asked ‘why would we 
seek to give favourable market access conditions to certain British professionals when 
our European fishermen would be excluded from British waters and risk losing their 
livelihoods?’24 
 
7) The link with trade is further emphasised in the EU draft text, which foresees that 
one party may suspend tariff concessions if it considers that the other party has not 
complied with its fisheries obligations.25 This remedy is linked to an arbitration 
mechanism, which allows disputes to be settled by an independent tribunal. In 

                                            
20 EU Draft Text, Article FISH 9; UK Draft Text, Article 5. 
21 EU Draft Text, Article FISH 9(3); UK Draft Text, Article 6. 
22 EEA Agreement, Article 20 and Protocol 9. 
23 See e.g. https://www.reuters.com/article/norway-eu-eea/norway-to-fund-poor-eu-countries-get-
better-fishingquotas-idUSL5N1001G420150720  
24 https://ec.europa.eu/commission/presscorner/detail/en/speech_20_895  
25 EU Draft Text, Article FISH 13. 
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contrast, the UK foresees that a fisheries agreement will be completely independent 
from any FTA and so the only remedy for a breach of the fisheries agreement is 
suspension of the fisheries agreement itself.26 Moreover, the UK draft text does not 
provide for arbitration or any other form of binding dispute settlement.27 This 
discrepancy between the draft texts further underlines the differences of position 
between the two parties concerning the link between trade and fisheries management. 
Yet, it must be borne in mind that even if a fisheries agreement does not include any 
link to trade, the EU has other mechanisms in place through which it seeks to promote 
sustainable fisheries with the ultimate threat of trade sanctions, in particular 
Regulation (EU) No 1026/2012. In 2013, the Faroe Islands submitted a dispute over 
the use of this Regulation to both the World Trade Organisation and to an UNCLOS 
arbitral tribunal. Although the dispute was ultimately settled amicably, it illustrates how 
the future fisheries relationship between the UK and the EU must be analysed 
in the context of the broader EU and international legal framework. 
 

                                            
26 UK Draft Text, Article 9. 
27 UK Draft Text, Article 8. 


