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UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

 

NFU Scotland (NFUS) welcomes the opportunity to give evidence to the 

Finance and Constitution Committee in its consideration of the UK Withdrawal 

from the European Union (Continuity) (Scotland) Bill (‘the Continuity Bill’). NFUS 

has also submitted evidence to inform the Environment, Climate Change and 

Land Reform Committee’s consideration of the environmental aspects of the 

Bill.  

NFUS recognises that the Continuity Bill reflects the Scottish Government’s 

desire to remain within the European Union, and the provisions it contains 

would give Scotland the ability to remain closely aligned to the EU in devolved 

law by providing the ability to align to (“keep pace with”) EU law using 

secondary legislation, which would ensure that Scotland could maintain 

alignment with EU environmental regulations and standards. 

 

The environmental provisions within the Continuity Bill will bring the four core 

EU environmental principles into Scots law. This would ensure that the EU 

environmental principles continue to influence the development of policy and 

law in Scotland. These guiding principles will also apply to projects and 

programmes that are screened into Strategic Environmental Assessment (SEA), 

ensuring they have effect at appropriate levels of decision making across 

Scotland. NFUS also notes the new ESS will be responsible for making sure 

that public bodies in Scotland apply environmental law and that such legislation 

is effective in protecting the environment and society’s well-being. 

 

NFUS approach to the legislation is to consider its potential implications for the 

UK internal market and common frameworks; implications for sovereignty in the 

development of future policy in Scotland; and the capacity for scrutiny.  

 

Although areas such as agriculture and environment are nominally devolved, 

the reality is that Scotland’s ability to act has to a large extent been constrained 

as these areas are heavily occupied by EU law and the shared standards and 

approaches it imposed. The practical scope for policy divergence amongst the 
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devolved administrations in relation to things such as environmental standards 

has always been heavily determined by what is allowed under EU law.  

 

Environmental measures and schemes, whether they are delivered through 

agriculture or other land use, should diverge to reflect different environmental 

needs and objectives across the four quarters of the UK. However, to protect 

the integrity of the UK Internal Market, there needs to be convergence across a 

vast array of (overlapping) environmental regulations that affect agricultural 

activity and production, and other land uses and processes that utilise natural 

resources or create externalities. 

 

The Continuity Bill’s provisions would give Scotland the ability to remain closely 

aligned to the EU in devolved law by providing the ability to align to EU law 

using secondary legislation – and therefore maintain alignment with EU 

environmental standards. Elsewhere, the UK Government introduced its 

Environment Bill to the UK Parliament earlier this year which gives UK Ministers 

powers to establish their own, potentially divergent, set of environmental 

principles elsewhere in the UK. 

 

Due to the continued dereliction on delivery of essential ‘commonly agreed 

regulatory frameworks’ to safeguard the integrity of the internal UK market while 

at the same time respecting the devolved delivery of policy in the context of the 

environment (and therefore agricultural practice), it is the position of NFUS that 

the environmental (and economic) implications of keeping pace with the EU has 

the clear potential to lead to substantial regulatory, and therefore economic, 

divergence with the rest of the UK. This is a major concern to NFUS. 

 

The devolution settlements all came into existence during the UK’s membership 

of the EU, with no thought given to the prospect of the UK leaving the EU. The 

extent of Scotland’s devolved powers were essentially predicated on the UK’s 

continued membership of the EU. At present, the devolution settlement contains 

prohibitions on Scotland legislating incompatibly with EU law (even in areas of 

devolved competence) - essentially so that the UK does not end up breaching 

EU obligations via a devolved administration.    
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As NFUS has previously outlined in evidence to this Committee, NFUS remains 

concerned that departure from the EU has created a legislative void which the 

UK Government seeks to fill but without introducing equivalent structures of the 

EU, such as the European Council that would allow devolved administrations to 

have a vote, but no veto, on the issues formerly in the competence of the EU. 

NFUS’s position on common frameworks is unequivocal. There is an absolute 

need for such structures, particularly in order to preserve the UK’s internal 

market and to ensure that the UK does not breach its international obligations. 

 

There is an equal, absolute need in NFUS’ opinion for common frameworks to 

be commonly agreed; reached by mutual agreement between the UK and 

devolved governments. They should not be imposed from the centre, nor should 

a single devolved administration have a veto. And, wherever possible, 

‘commonly agreed frameworks’ should be based on inter-governmental 

agreements (rather than legislation) whilst accepting that in relation to some 

common frameworks a legislative approach may be necessary. NFUS is aware 

of the position of Scottish Ministers in that they will support common 

frameworks where these are in Scotland’s interests, and as long as frameworks 

are agreed, not imposed. NFUS supports that fundamental principle. 

 

However, with common frameworks still seemingly some time away from being 

agreed and operationalised, risks relating to the functioning of the UK’s internal 

single market and the UK’s observance of its international obligations from 

policy divergence across the UK are obvious. Although the UK Government 

gives assurances that good progress is being made with regard to common 

frameworks, NFUS regards that there is little evidence to suggest that tangible 

progress has been made.   

 

Without such structures in place, including their transparency and governance, 

there is a real concern within NFUS that policy and regulation relating to 

environmental standards could diverge significantly across the UK in the post-

Brexit era, causing serious destabilisation to the delivery of environmental 

outcomes and/or a distortion in competition. 
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Therefore, NFUS believes it is critical that policy measures that incentivise good 

and best practice are enabled to diverge, to reflect different policy goals, but 

regulatory requirements should converge to protect the integrity of the internal 

UK market. 

 

NFUS considers that common frameworks can be long-term arrangements for 

managing policy divergence within the UK, while protecting devolution and the 

UK internal market. There is also a need for greater clarity on the nature of the 

UK’s new trade and regulatory relationship with the EU (and others), as well as 

the implementation of the Northern Ireland Protocol.  

 

If final arrangements are likely to be agreed beyond the end of this year, so be 

it. However, NFUS is clear that officials of both the Scottish Government and 

the UK Government need to finalise and agree delivery plans that will focus on 

ensuring that there are, as a minimum, operable provisional arrangements in 

place by year end, i.e. the end of the Transition Period, to minimise the risk of 

impacts on the environment, the economy and society. 

 

Since the outcome of the EU referendum, NFUS has been clear that a major 

opportunity of leaving the EU is the capacity for domestic governments to 

regulate the sector in a manner which brings about much more effective policy 

outcomes. NFUS considers that there are multiple examples of EU regulations 

on agriculture and the environment which have burdened the sector with 

regulation and cost, but with little beneficial outcome. Sovereignty to design and 

implement better, outcomes-based schemes for Scottish agriculture and the 

environment is therefore a key desire for NFUS from exiting the EU.  

 

NFUS considers that the Continuity Bill should create the powers for Scottish 

Ministers to keep pace with EU environmental law and policy, but not place a 

duty on them to do so. It may not be in the best interests of Scotland, or 

Scottish agriculture, to be so bound to environmental legislation over which 

Scotland has no meaningful input – especially if the EU environmental 

legislation starts to significantly diverge from that in the rest of the UK. 
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It follows that what is absolutely in the interests of Scotland, its environmental 

standards and the operation of the UK internal market (on which Scottish 

agriculture is so reliant) is the effective functioning of commonly ‘agreed’ 

frameworks – as per the comments above. 

 

NFUS appreciates that the accompanying Policy Memorandum to the Bill 

suggests that the Scottish Government will consult where possible on the 

content of any instruments made under the Bill which are of policy significance. 

However, for the reasons already set out in this submission, NFUS does not 

believe that the subordinate legislation process, even with consultation, 

provides an appropriate level of scrutiny for potential instruments brought in 

under this Bill due to the potential implication of policy divergence arising from 

those instruments. 

 

NFUS wishes to add the following further comments on the provisions 

contained within the Bill, which have also been included in evidence to the 

Environment, Climate Change and Land Reform Committee. 

 
NFUS recognises four EU environmental principles that the Scottish 

Government seeks to adhere to and keep pace with subsequent legislation. The 

four principles are:  

a. The ‘precautionary principle’ which allows regulatory action to be taken 

even if a risk has not been established with full certainty. 

b. The ‘prevention principle’ which aims to prevent environmental damage 

such as to protected species or to natural habitats, water and soil, 

rather than to react to it. 

c. The ‘rectification at source principle’ which seeks to prevent pollution at 

its source rather than remedy its effects. 

d. The ‘polluter pays principle’ which requires polluters to bear the 

financial cost of their actions. 

In order that these international principles can be best adapted to the needs of 

Scotland’s environment, NFUS considers it vital that they are further augmented 

by the ‘proportionality principle’ and the ‘innovation principle’ to enable a 
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dynamic and just approach to environmental regulation and governance in 

Scotland. 

 

NFUS does not believe that the Continuity Bill should introduce a ‘duty’ to have 

regard to the four EU environmental principles alone in the formation of policy, 

including proposals for legislation, by Scottish Ministers. Rather than being 

bound by a duty, Scottish Ministers should be enabled to act to reflect the four 

EU environmental principles while retaining flexibility to adapt to circumstance 

and Scotland’s specific needs. 

 

If the Continuity Bill introduces such a duty, then it must be restricted to Scottish 

Ministers. If the duty were extended to other public authorities, decision making 

could become cumbersome and complex as a wider range of decisions would 

have to account for the four principles. This would potentially make the 

regulatory landscape less predictable for agricultural and other land-based 

businesses, which could be very negative. 

 

NFUS’s interest is in ensuring that the environmental principles can support 

productive agriculture whilst also protecting the environment. Therefore, 

Scottish Ministers must have regard to the four environmental principles in the 

formation of policy, to ensure that the principles are workable in the Scottish 

context and find the appropriate balance with social and economic outcomes, 

than have an absolute duty to adhere to them. 

 

In that vein, NFUS believes that the relevance and meaning of some of the four 

principles have changed over time and that there is now an opportunity to give 

greater prominence to ‘proportionality’ and ‘innovation’. By default, the 

Continuity Bill must not exclude these very important aspects of progressive 

environmental regulation and standards.  

 

For example, with regard to the ‘polluter pays principle’, this principle has effect 

through the environmental authorisation, permitting and licensing regimes 

where operators of (agricultural) businesses have to bear the costs of obtaining 
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and complying with the permits to undertake certain operations that may 

threaten the environment.  

 

However, it is important that the ‘polluter pays’ principle is not simply used in a 

sense of being an overarching principle of environmental responsibility. The 

polluter pays principle should be clearly defined, much more targeted and 

underpinned by effective and proportionate regulation. 

 

With regard to the ‘precautionary principle’, this principle has been used to 

justify an approach to potential harmful activity that considers only its hazard, 

without sufficient consideration to balancing the actual risks of harm against the 

potential benefits that a project would offer. This has been a particular issue for 

farmers in terms of the availability of crop protection products, such as 

fungicides, herbicides and insecticides.  

 

Whilst NFUS does not dispute the fact that important natural habitats and 

species should be protected, there needs to be an appropriate balance which 

properly reflects the degree of risk posed by a particular activity, to allow 

businesses to continue to operate effectively whilst providing an adequate level 

of environmental protection. As such, a ‘proportionality principle’ must also be 

enabled to take account of factors such as severity of risk and importance of an 

environmental issue. 

 

Likewise, NFUS also believes the adoption of an ‘innovation principle’ as part of 

a pragmatic, risk-based regulatory system. Whenever legislation is under 

consideration, its impact on innovation as a driver for jobs and growth should be 

assessed and addressed, alongside the needs for public and environmental 

protection. 

 

To bring about both environmental protection and the necessary changes for 

environmental improvement, the Continuity Bill should ensure that the four 

principles plus proportionality and innovation should directly align to the 

statutory requirements relating to sustainable development goals and climate 
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change targets. Equally, as contexts change, the Continuity Bill should enable 

Scottish Ministers to alter or remove the four principles. 

 

NFUS considers that the proposals within the Continuity Bill must address the 

environmental governance issues arising from EU exit. At the end of the 

Transition Period, Scotland and the UK will no longer be under the 

environmental scrutiny of the European Commission (EC). The EC has used its 

powers to enforce EU laws relating to environmental regulations and standards, 

including many that ensure agricultural practices safeguard environmental 

interests and Scotland’s natural capital. Without the EC, there is a governance 

gap. Hence the need for the provisions, including the establishment of the ESS, 

within the Continuity Bill to replace the institutions needed to ensure that 

environmental laws are enforced. 

 

NFUS does not have a strong preference in terms of potential options for 

ensuring effective scrutiny of government performance in environmental policy 

delivery, provided that the approach taken meets the requirements of being 

independent and having the necessary powers to investigate, require responses 

and so on. It is most important that any future arrangement operates in a 

proportionate way to balance environmental protection with other priorities. 

 

However, NFUS remains extremely uncertain, if not unsighted, on how the 

proposed model will align with that proposed for functions in the rest of the UK, 

and for reserved matters in Scotland, through the UK Environment Bill. 

 

The proposed governance arrangements, and the procedures required to 

establish them – including the status and independence of the ESS, its 

functions, powers, duties, structure, governance, membership and strategy – 

are all critical to the Continuity Bill delivering on its primary objectives and the 

need for Scotland to safeguard and enhance it natural capital – not least in 

terms of the increasing role that has to play in underpinning Scotland’s future 

prosperity. 


