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Submission from Human Rights Consortium Scotland  

UK Withdrawal from The European Union (Continuity) (Scotland) Bill  

The Human Rights Consortium Scotland is the Scottish civil society network to 
protect and promote human rights and has over 90 organisational members. In 
partnership with the Scottish Universities Legal Network on Europe (SULNE), funded 
by the Legal Education Foundation, we manage the Civil Society Brexit Project 
which aims to make sure that organisations in Scotland have the resources and 
understanding they need around impacts of Brexit on rights. 

We welcome the UK Withdrawal from the European Union (Continuity) (Scotland) Bill 
and the opportunity to submit views to the Scottish Parliament’s Finance and 
Constitution Committee. 

• We welcome the underlying purpose of the Continuity Bill and in particular the 
provisions relating to environmental principles and governance. 

• A key concern around the UK leaving the EU has been the potential for 
lagging behind on rights developments. Whilst the Charter cannot be directly 
incorporated into Scots law, the Committee should consider how this Bill can 
still protect human rights in other ways.  

• Devolution divergence is positive if it leads to progressive realisation of 
human rights. 

• The Bill should include a requirement on the Scottish Government to: use 
keeping pace powers to protect, respect and fulfil human rights; to monitor 
rights developments in the EU; and to report annually to the Parliament on 
steps taken to keep pace with the EU including steps related to non-
legislative, policy or CJEU case law. 

• Section 6 should be amended to include that there must be a statement to the 
effect that Scottish Ministers have had due regard to their obligations under 
the Human Rights Act 1998 and under international obligations. 

 

The European Union (EU) has played a vital role in progressing many of our human 
rights in the UK. For example, it has led to changes in UK law which protect equality 
and human rights including: 

o data protection - including greater protections for individuals around the 
information held about them 

o human trafficking - including greater protections for victims of trafficking 
o rights of victims of crimes - making sure that victims of crime, and their 

family, have the right to information, support and protection 
o disability rights - including improved protections at work and Braille 

labelling for medicine 

As a result, a key concern throughout debates and developments around the UK 
leaving the EU has been the risk that Scotland, and indeed the whole of the UK, will 
lag behind the EU on rights developments.  For example, over 200 civil society 
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organisations in the Scotland Declaration on Human Rights1 stated that they ‘share 
profound concerns about the potential loss of equality and rights protections as a 
consequence of the UK leaving the European Union’ and state that ‘human rights 
standards should be continually strengthened over time.  Scotland must help to 
shape and adopt the highest international human rights and equalities standards.’   

Unfortunately, leaving the EU has already led to a significant loss in rights law 
protections. The EU Charter of Fundamental Rights was the only element of EU law 
not kept by the UK Government in the European Withdrawal Act 2018. We supported 
the Scottish Parliament’s attempt to keep this as part of the Continuity Bill of 20182 
and recognise that the Supreme Court found this to be outwith the Parliament’s 
competence because of Westminster’s intervening amendments to the EUWA.  We 
urge the Committee not to forget this loss of fundamental rights but to consider what 
more can be done to enable this Bill to maintain and progress the highest of 
standards on human rights, whether or not these are replicated or reflected in any 
way at Westminster or other parts of the UK.   

 
We consider EU standards to be the basic minimum level of protection, and that 
Scotland should have ambition to go beyond these protections to be a world leader in 
human rights. We strongly welcome the First Minister’s Advisory Group on Human 
Rights Leadership recommendations to take steps to do just this, through bringing more 
of our international economic, social, cultural and environmental rights directly into Scots 
law. The Consortium is a member of the National Taskforce developing these proposals 
further.   
 
We highlight that these progressive human rights developments, which are widely 
welcomed across Scotland, show a very positive devolution divergence on human 
rights. This contrasts sharply with UK Government statements and plans around 
amending the Human Rights Act through a Constitution, Rights and Democracy 
Commission.  Any devolution divergence within the UK that comes about through use of 
these keeping pace powers should not be a cause for concern as long as it leads to 
more, and not less, protection for human rights. Devolution should work in a way that 
ensures that minimum rights standards are secured across the UK and that, if anything, 
divergence should only serve to encourage a ‘race to the top’ in terms of the realisation 
of human rights for individuals and communities.  
 
We are also concerned that without use of the keeping pace provisions proposed in this 
Bill, and additional necessary elements we outline below, it would be too easy for 
Scotland to diverge negatively from other European countries in our respect, protection 
and realisation of human rights. This is particularly of concern where the issues affecting 
individuals, families and communities span across borders such as protections for 
women fleeing domestic violence, torture victims, migrants, digital rights and 
environmental rights.  
In the current UK-EU Brexit negotiations, the EU’s negotiating position is that law 
enforcement and judicial cooperation in criminal matters should be conditional on the 
UK’s continued adherence to the European Convention on Human Rights (ECHR) and 

                                         
1 See the Scotland Declaration on Human Rights and its signatories at www.humanrightsdeclaration.scot  
2 Insert joint statement link 
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on the UK giving continued effect to the ECHR under its domestic law, which it currently 
does via the Human Rights Act 1998 (HRA).  We consider that this should have been 
easily agreed to by the UK Government as the accepted and long-established baseline 
of human rights law protections. However, the UK Government’s denial of this to date 
suggests a continuing worrying lack of commitment to the ECHR and the Human Rights 
Act, as well as sending a very weak message to other countries about our commitment 
to human rights. 
 
The lack of commitment to the ECHR by the UK Government does not constrain the 
Scottish Parliament from going beyond this.  Indeed, we strongly support not only 
retaining the current level of human rights protections in Scots law but strengthening 
these further through incorporation of international human rights treaties such as the UN 
Convention on Rights of the Child and the International Covenant on Economic, Social 
and Cultural Rights (ICESCR). 
 
We note too, that we have very little information on what is contained within the UK’s 
trade negotiations, and parliaments have very little say or scrutiny of these.  This lack of 
transparency means a lack of participation and a lack of proper consideration of human 
rights. 

 
 
Keeping pace provisions should include non-legislative developments 
There have been many crucial rights developments in the EU that have stemmed, not 
from EU law, but from soft policy developments and case law from the European Court 
of Justice.   
 
Prof Tobias Lock writes that ‘there are areas in which the Court of Justice’s case law 
has been ground-breaking. Data protection law and anti-discrimination law deserve 
particular mention in this regard.3’ Prof Nicole Busby and Maria Fletcher write that case 
law of the CJEU ‘has been of great importance in interpreting and extending anti-
discrimination and equality rights particularly in relation to gender4’.  
 
EU policy developments have also significantly impacted human rights. For example, 
EU funding through structural funds, Rights Equality and Citizenship funding, 
Development Education and Awareness Raising (DEAR) funding, LIFE funding for 
environmental policy progress, and the Asylum, Migration and Integration fund, have all 
had a considerable impact on the realisation of human rights in Scotland. All of these 
funding streams provide important resource that enables innovative and valued work in 
Scotland that would not happen otherwise, as well as enabling collaboration with 
organisations across Europe, bringing a wealth of learning, shared understanding and a 
collective response to common human rights issues, such as refugee integration.  
 
Another example are the plans for the EU to directly accede to the Council of Europe 
Convention on preventing and combating violence against women and domestic 
violence (Istanbul Convention) which is the first legally binding international instrument 
on preventing and combating violence against women and girls at international level. It 

                                         
3 Lock, T in Civil Society Brexit Project: Brexit and Human Rights, April 2019 
4 Busby, N and Fletcher, M, in Civil Society Brexit Project: Brexit and Women’s Rights, April 2019 

https://www.civilsocietybrexit.scot/wp-content/uploads/sites/49/2019/05/csbp-briefing-may-19-human-rights.pdf
https://www.civilsocietybrexit.scot/wp-content/uploads/sites/49/2019/05/csbp-briefing-may-2019-womens-rights.pdf
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establishes a comprehensive framework of legal but also policy measures for preventing 
such violence, supporting victims and punishing perpetrators5. 
 
Other elements of EU rights developments rely on reciprocal arrangements and shared 
institutions, such as the European Health Insurance Card and the European Arrest 
Warrant.  The Blue Badge Scheme to ensure accessible parking for disabled people is 
not part of EU law and is a reciprocal arrangement but is nonetheless an important 
element of disabled people’s rights in practice. 
 
Therefore, we highlight that even if the Scottish Government use these keeping pace 
provisions to more easily keep up with EU law developments, Scotland is still at risk of 
falling behind on realisation of rights across many areas related to CJEU case law or EU 
policy developments. 
 

 
Section 1 of this Bill would enable Ministers to introduce secondary legislation to keep 
pace. However, this is left very much to Ministers’ discretion.  The proposed Bill gives 
Ministers a tool to use but relies entirely on their deciding to use the tool only if they wish 
to do so.  There is no requirement that it be used at all.   
 
Allied to this, the Bill includes no overarching purpose to the keeping pace provisions.  It 
is not in Scotland’s interests to keep pace only for the sake of it, but in order to see 
human rights realised and protected for more people.    
 
There is also nothing in the Bill specifying that the Government should be tasked with 
monitoring EU rights developments to make sure we keep up and do not lag behind.  
There is also no requirement on Ministers to report on steps taken to keep pace with 
non-legislative EU developments, and no requirement to report on decisions taken not 
to use these keeping pace provisions. All of these are essential if keeping pace is to be 
real. 
 
We believe that Scotland can be much more ambitious and intentional when it comes to 
matching, and even going beyond, EU rights standards.  This policy and law making 
should be open and transparent, never about quick decisions made behind closed 
doors.  Therefore, the Bill should be amended to include duties on Scottish Ministers to: 

• use keeping pace powers to protect, respect and fulfil human rights 
• to monitor rights developments in the EU, and  
• to report annually on steps taken to keep pace with the EU. 

 
 

As stated above, Scottish Ministers should have a duty to use the keeping pace powers 
to respect, protect and fulfil human rights. 
 
In Section 2, limitations on Ministers should include that nothing should modify the 
Human Rights Act 1998. 
 

                                         
5 Busby, N, Civil Society Brexit Project: Brexit and Violence against Women and Girls, August 2019 

https://www.civilsocietybrexit.scot/wp-content/uploads/sites/49/2019/08/csbp-brieifng-vawg-august-2019.pdf
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Section 6 should be amended to include that there must be a statement to the effect that 
Scottish Ministers have had due regard to their obligations under the Human Rights Act 
and under international obligations (as set out in Section 58 of the Scotland Act 1998).   
 
 
As the European Withdrawal Act 2018 made its way through Westminster, we together 
with many other civil society organisations, were very concerned at its over-use of Henry 
VIII powers.  This avoidance of parliamentary scrutiny has continued throughout other 
Westminster Brexit legislation such as the Immigration and Social Security Bill, leaving 
policy decisions and important detail to negative parliamentary procedure.  We 
recognise the Scottish Government’s intention to be able to introduce keeping pace 
provisions quickly, with less impact on parliamentary time.  However, consultation, 
participation and scrutiny make our law better, and we question whether there is 
particular justification for abandoning these principles related to Brexit law when this Bill 
is not about emergency legislation and covers a ten-year period.  Building in time to 
consider impacts of new law on different groups is crucial to progressive realisation of 
human rights.  We therefore question whether, at the very least, this Bill needs to 
require evidence of consultation with affected groups if regulations are to be passed.  
We welcome the Committee’s further consideration of this need for scrutiny. 

 

 


