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UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

 

The ‘keeping pace powers’ in the Continuity Bill have long-term implications for the  
future of environmental standards and requirements in Scotland, particularly 
significant  in the context of emerging and ongoing discussions around the future of 
the UK Internal  Market, new Free Trade Agreements and the economic recovery 
from Covid-19.    

Overall, we are concerned at the voluntary approach to keeping pace and the 
lack of a firm requirement to at least maintain EU environmental standards in 
the Bill.    

  
Whilst the Bill enables Ministers to align with developments in EU law, it does not  
require them to do so. The provisions should be strengthened to ensure that the  
keeping pace powers are used, at a minimum, to maintain existing environmental  
standards and requirements. Ideally, a clear commitment to non-regression of  
standards should also be placed in the Bill.  

We urge the Committee to reflect in its recommendations the leading role that 
Scotland  can and should play in driving a race-to-the-top across the UK countries by 
setting high  environmental standards and requirements and safeguarding Scotland’s 
brand as a  country renowned for iconic natural environment, its food and drink, and 
tourism  sectors.   

In addition, in RSPB Scotland’s evidence to the ECCLR Committee we 
recommended that  other aspects of the Bill must to be strengthened. In 
particular:   

  
1. A requirement to bring forward future legislation to set ambitious and 

binding    
Nature Recovery Targets to support efforts to keep pace with the EU    

2. Strengthening of the duties to apply the environmental principles     
 

3. Environmental Standards Scotland must be made properly 
independent and be  given the teeth required to fulfil its functions.    

 
RSPB Scotland is part of the RSPB, the UK’s largest nature conversation charity, 
inspiring everyone to give nature a home. Together with our partners, we protect 
threatened birds and wildlife so our towns, coast and countryside will teem with life 
once again. We play a leading role in BirdLife International, a worldwide partnership 
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of nature conservation organisations. We appreciate the opportunity to share our 
views on this vital legislation.   

It is generally estimated that around 80% of environmental protections in the UK 
arise from EU law1, with implementation largely monitored and enforced by EU 
institutions. EU protections for wildlife have had a demonstrable positive effect for 
nature. Despite this, nature is in trouble in Scotland. The 2019 State of Nature report 
found that 49% species had declined and one in nine is threatened with national 
extinction.2   

Exiting the EU without sufficient, well-resourced safeguards in place would place 
Scotland’s nature at risk, at a time when we need urgent action to address the 
climate and nature emergency and drive a green recovery from the Covid-19 
crisis.   

RSPB Scotland therefore welcomes publication of the UK Withdrawal from the 
European Union (Continuity) (Scotland) Bill (the Bill), as a vital step for maintaining 
a strong foundation of environmental policy, law and governance. However, the 
Bill’s provisions need to be strengthened in order to ensure that, at a 
minimum, there is no weakening of existing standards and requirements. Our 
responses to the Committee’s specific questions are set out below.  

RSPB Scotland welcomes the inclusion of keeping pace provisions in the Bill. We 
have, along with Scottish Environment LINK, been calling for powers to enable 
Scotland to maintain and improve environmental standards after the transition 
period. However, we strongly believe that Part I of the Bill must be amended to put 
Scotland on a pathway to delivering high environmental outcomes. At a minimum, 
the Bill must be strengthened to ensure that the keeping pace powers are used 
to maintain existing environmental standards and requirements.   
  
The Scottish Government has made welcome commitments address the climate and 
nature crises, to ‘maintain or exceed’ EU environment standards and to deliver a 
green recovery from the Covid-19 pandemic.3, 4  
  
However, action to achieve net zero and restore nature will be undermined by a 
weakening of environmental standards unless sufficient safeguards are put in place. 
This flagship Continuity Bill provides an opportunity to set Scotland on an 
ambitious and progressive path and drive a race-tothe-top on environmental 
standards across the UK countries, but as drafted falls short of creating the 
necessary safeguards.   
  

                                            
1 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/environmental-
auditcommittee/assessment-of-euuk-environmental-policy/written/25153.pdf  
2 https://www.nature.scot/sites/default/files/2019-10/State-of-nature-Report-2019-Scotland-full-report.pdf  
3 https://www.gov.scot/news/protecting-the-environment-after-brexit/  
4 https://www.gov.scot/news/advisory-group-on-economic-recovery/  
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At a minimum an overarching purpose – to use the powers to maintain or improve 
environmental standards and requirements - should be added to Part I of the Bill. 
However, this would still not amount to a firm legal commitment to non-regression.   
  

  
A stronger approach would be to place a duty on Ministers to use the keeping pace 
powers to maintain and improve environmental standards and requirements and/or 
place a clear commitment to non-regression within the Bill.   

  
There is potential for such powers to create policy divergence across the UK. 
However, it is important to note that under current EU arrangements, Member States 
are not limited from going above and beyond requirements by setting higher 
requirements. Indeed, Scotland has done so on a number of occasions. We believe 
that flexibility to tailor standards and requirements to local circumstances and 
develop higher standards and requirements in areas of devolved competency should 
be encouraged and there should be no ‘ceiling’ on environmental standards and 
requirements.   
  
However, setting a ‘floor’ of common minimum environmental standards and 
requirements across the UK will be vital for ensuring that our shared environmental 
resources are not degraded.  As set out in previous submissions5,6 to the committee 
we believe that common frameworks must be developed in a number of areas 
relating to the environment, and that these frameworks must be codeveloped and 
mutually agreed by all four governments in the UK.   

  
This will be particularly important in the context of the UK internal market post-
Brexit, which will involve regulations and standards that will have a direct impact 
on our natural environment, including food, fisheries, chemicals regulations and 
more. A well-functioning UK internal market must maintain environmental 
standards and requirements, prevent the undermining of environmental 
protections for competitive advantage.  

Whilst we are concerned at the voluntary approach to maintaining regulatory 
alignment, RSPB Scotland is supportive of the approach to maintain regulatory 
alignment via secondary rather than primary legislation. This will allow for a sensible 
approach to maintaining regulatory alignment which does not overburden 
parliamentary time, particularly for small changes. We have some concerns relating 
to the scrutiny arrangements for the provisions, set out in our response to Q7.  

  

                                            
5 https://www.parliament.scot/S5_Finance/General%20Documents/10._RSPB_Scotland.pdf  
6 https://www.scotlink.org/wp-content/uploads/2020/03/Finance-and-Constitution-Committee-UK-Internal-Market-LINK- 
Response.pdf  
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In addition, we are not clear why the duration of clause 1(1) power has been set at 
10 years with the potential for two 5-year extensions and suggest that the Committee 
may wish to seek clarity from Scottish Ministers on that matter.  

  
It is correct that there will no longer be a formal role for the UK and devolved 
governments in the development of EU policy and legislation. However, on 
environmental matters, retaining a close relationship between Scotland and the 
European Union will be vital for continued close cooperation on cross-border and 
shared environmental challenges.   

  
Continuing strong relationships with EU expert bodies such as the European 
Environment Agency (EEA) will allow for continued knowledge-sharing, comparison 
of environmental monitoring data and continued cooperation on shared 
environmental issues such as the protection of migratory species. This allows 
Scotland to continue to remain sighted on and potentially influence the scientific 
evidence that in turn influences development of EU environmental policy and law.   
  
RSPB Scotland suggests the following steps could be taken:  

  
• Exploring ways for Scotland to remain a member of the European Environment 

Agency;  

• Promoting a strong level of continued engagement with EU academic and 
stakeholder networks and organisations to be able to continue to share the 
vital expertise and information they can provide; and   

• Supporting eNGO networks and engagement at the EU level, such as through 
the European Environmental Bureau (EEB) and our European BirdLife 
partners.  

As set out in our response to Q1, the repatriation of powers from the EU to the 
devolved administrations and parliaments may increase the likelihood of policy 
divergence across the UK. RSPB Scotland believes that this should be encouraged 
where it involves setting higher environmental standards and tailoring policy and 
legislation to distinct regional and local circumstances. Indeed, devolution creates 
the powers to decide legislation and policy in certain areas which may, as a result, 
lead to policy divergence.   
  
What is critical, is that there is a set of minimum common environmental standards 
and requirements across the UK that will prevent a race-to-the-bottom on 
environmental protection and support action to address the climate and nature 
emergency. For the past 40 years shared minimum standards and requirements 
have been set by the EU and it is vital that a strong level playing field is replicated 
across the UK, encouraging a race-to-the-top on environmental ambitions and 
action.   



  
As set out in a previous submission to the Committee7 RSPB Scotland believes that 
common frameworks should:  

  
• Be designed based on a robust and transparent assessment of the 

environmental impacts under a range of plausible scenarios;  

• Set ambitious common standards that are at least as high as those set out in 
existing EU law, at the same time as retaining an appropriate degree of 
flexibility so as to allow implementation to be tailored to the specific 
environmental context in each nation;    

• Prevent competitive deregulation within the UK by setting a minimum common 
baseline but not prevent any nation from introducing higher standards or 
tailoring policy to their own political, environmental and cultural context;   

• Be developed alongside a new set of fair and transparent environmental 
funding arrangements based on objective environmental criteria and the 
delivery of public benefits, to replace the loss of EU funding streams and 
enable effective implementation;   

• Include robust shared governance arrangements to replace the current set of 
processes by which the EU institutions ensure that all of the UK’s jurisdictions 
are acting in accordance with their obligations under EU law. These should 
include clear monitoring and reporting requirements, and associated 
compliance and enforcement mechanisms; and   

• Include shared environmental ambition to help meet the UK’s national and 
international commitments and obligations, including the Convention on 
Biological Diversity and Sustainable Development Goals.  

  
Three of the issues highlighted here by the committee – future trade deals, 
functioning of the UK internal market and the replacement of EU funding - all place 
shared minimum environmental standards at risk and have the potential to 
undermine progress elsewhere on addressing the climate and nature emergency.  

  
There is sustained risk of deregulatory pressure at the UK level from those seeking 
to strike trade deals, for example with the US, to aid the economic recovery from the 
covid-19 crisis. The loss of the non-regression provision from the Withdrawal 
Agreement8 heightens the need for domestic legal certainty that environmental 
standards and requirements will not be weakened.   

                                            
7 https://www.parliament.scot/S5_Finance/General%20Documents/10._RSPB_Scotland.pdf  
8 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840655/Agreement 
_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and 
_the_European_Atomic_Energy_Community.pdf   
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The RSPB has been urging for a clear commitment from the UK Government that 
trade deals will not negatively impact environmental standards and requirements in 
any of the four UK countries. There must be clear processes in place, with 
arrangements for all four nations to be involved, and clarity on how common 
frameworks will operate in the context of negotiations.   
  
The loss of access to EU funding streams, in particular the EU LIFE fund, may also 
affect the Scottish Government’s ability to achieve environmental objectives and 
standards, as these funds have played a critical role in delivering nature 
conservation. Scotland has benefited from many millions of pounds for LIFE projects 
aimed at machair, raised bogs, blanket bogs, oak woodlands, seabirds, Atlantic 
salmon, capercaillies, freshwater pearl mussels and hen harriers, amongst others.  

We believe that the constraints identified by the Committee in Q4 are the key issues 
that will affect the use of keeping pace powers.  

 RSPB Scotland’s view is that, as set out in our response to question 1, the keeping 
pace provisions in the Bill are not equivalent to the current requirements on Scottish 
Ministers, given the voluntary nature of the powers in the Continuity Bill.   

  
Currently, Ministers are required to implement EU law under the European 
Communities Act 1972 and failure to do so can result in intervention by the European 
Commission or the Court of Justice of the EU. The Bill only provides powers to keep 
pace - use of these powers is left to the discretion of Ministers.   

  
As set out in our response to Q1, RSPB Scotland believes that the keeping pace 
provisions must be strengthened so that there is a requirement to exercise the 
powers to, at a minimum, maintain EU environmental standards and requirements. 
This should be set out on the face of the Bill.  

  
Regarding clearly defined criteria, RSPB Scotland strongly suggests there should 
be a presumption in favour of using the powers unless there is a clear reason not to. 
Criteria should therefore demonstrate when the powers should not be used, rather 
than setting out criteria for use. Exemptions, where use of the powers would not be 
appropriate are already set out in clauses 1(2) and 6(2).  

  
The adequacy of the scrutiny arrangements is dependent on the strength of the 
overall powers and whether or not a firm commitment to non-regression of 
environmental standards is included within  

Part I of the Bill.  

  



RSPB Scotland supports the scrutiny arrangements insofar as it could be sensible to 
sift out minor, technical changes but ensure the more substantial, potential policy 
changing regulations made under the clause 1(1) power are subject to the 
affirmative procedure. However, we are concerned that under the current drafting of 
the powers, regressive changes in environmental law and standards could be 
passed under the negative procedure with minimal scrutiny by the Scottish 
Parliament.   
  
Whilst we welcome confirmation within the Bill (clause 4(1)) that the affirmative 
procedure will be used for some of the regulations made under clause 1(1), we do 
question why only some would fall in to this requirement (as set out in clause 4(1) & 
(2)). There does not seem to be clarity on why regulations covering areas not set 
out in clause 4(2) would be only subject to the negative procedure. We suggest 
clarifying this would be helpful.   

  
We also note that clause 4(2)(d) appears to include regulations that create of a 
criminal offence whereas in clause 2, setting the limitations of the keeping pace 
power, criminal offences appear to be excluded (clause 2(1)(c)). The Committee 
may wish to seek clarity on this.   
  
There were previously discussions about the introduction of a ‘sifting committee’ in 
order to deal with secondary legislation relating to EU exit – for example by 
expanding the remit of the Delegated Powers and Law Reform Committee or asking 
subject committees to draft criteria and follow a sifting procedure. This could help to 
determine where a substantive policy change with serious implications for Scotland 
might require further scrutiny by parliament and ‘sift out’ minor, technical changes to 
law.  
  
 
The Bill must ensure that the ESS has secure, transparent and adequate resources 
to deliver its functions effectively, including staff with relevant expertise, access to 
scientific expertise and secured long term funding. At present, the ESS will be 
subject to the Scottish Government’s annual budget process. RSPB Scotland 
advises that to increase transparency provision is made in the Bill for the ESS to 
report on its funding annually to Parliament. We also urge the Scottish Government 
to commit to multi-annual, ring-fenced funding for the ESS, to ensure that it is 
adequately resourced.  

 




