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Please note, we have chosen to focus on the first question in this consultation as we 
believe this is most relevant to our care experienced members. A care experienced 
person is a child, young person or adult who has depended on the provision of 
statutory care and protection services as defined in Scots law to be looked after at 
any point throughout their childhood.  This could be for consecutive or recurring 
periods of time – and includes care provisions from a range of settings including at 
home and away from home environments.   
 

1. How could the potential risks of Brexit for health and social care in Scotland be 

mitigated? 
 
First and foremost, Who Cares? Scotland firmly believes that the voice of those who 
are the recipients of social care needs to be considered when fully appreciating the 
potential risks of Brexit in relation to the childhood and adulthood experiences. This 
is particularly important for those who have depended on statutory interventions to 
be cared for and protected. Whilst the Health and Sport committee does not have a 
specific remit for “looked after children”, it does have social care within its remit, and 
care experienced people rely on social care to provide them with a safe home and 
the opportunity to fulfil their potential. We would be happy to provide an opportunity 
for the Committee to speak directly with care experienced people to understand how 
Brexit may affect them and the services they so heavily depend on. 
 
From our 40 years of working with care experience people, we know that although 
examples of good practice exist within social care, much needs to be improved to 
fulfil the Scottish Government intention to make Scotland the best place to grow up 
for care experienced people. Whilst there is an on-going commitment and 
programme of review in place in Scotland to uphold the rights of care experienced 
people via legislative duties for Corporate Parenting, GIRFEC and the Children’s 
Hearings System, as well as the current Independent Care Review, we are 
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concerned that Brexit and in particular the impact on children’s rights, EU led 
procurement processes for Social Care services, and funding and economic 
implications, may impact negatively on the social care services up to 16,000 children 
and young people currently rely on each year.   
 
We believe this is due to two main risks of Brexit for social care in Scotland: 

I. Loss of protection for children’s rights. 
II. Economic consequences leading to further austerity measures 

 

Loss of protection for children’s rights. 
 
The European Union (Withdrawal Bill), currently making its way through the U.K. 
Parliament, provides that the Charter of Fundamental Rights of the European Union 
will not be retained under UK law1. This poses a real risk to children’s rights in 
Scotland. The Charter protects children’s rights in several ways, including enhancing 
certain rights found in the European Convention on Human Rights and specifically 
recognising the rights of children by effectively condensing the United Nation 
Convention on the Rights of the Child (UNCRC). 
 

Importantly, the Charter forms a part of domestic law and courts must consider 
Charter rights when applying national legislation. If Charter rights conflict with 
national legislation, the court must give priority to Charter rights. Under the Scotland 
Act 1998, acts of the Scottish Parliament are also subject to EU law, including the 
Charter meaning any acts of the Scottish Parliament or the Scottish Ministers will be 
invalid if they are incompatible with the Charter rights2. The incorporation of Charter 
rights into domestic law means the Charter gives greater recourse to justice for 
individual children and young adults wishing to uphold their rights than other 
international treaties (such as the UNCRC) which are not part of domestic law. For 
example, if a child were to go to court to challenge the statutory defence of “justified 
assault” that exists in relation to physical punishment of children by parents3, they 
could not currently rely on their UNCRC rights directly, but they could directly rely on 
their Charter rights. 
 
The loss of this protection would be detrimental to all children and young people in 
Scotland,4 but would be especially detrimental to our care experienced members. 
 
In their daily lives, care experienced people are subject to the authority of a large 
number of adults whose legally binding and day-to-day decisions can have an 
enormous impact on their enjoyment of their human rights. Many more public bodies 
and authority figures have duties outlined in law towards care experienced people.  
Consequently, they also have power over the experiences through childhood and 
then in adulthood that a care experienced person has. This is in stark contrast to that 
of non-care experienced people.  As such, care experienced people are particularly 
vulnerable to an abuse of power that neglects their rights. At the same time, care 

                                                           
1
 European Union (Withdrawal) Bill, Clause 5(4) 

2
 Scotland Act 1998, section 29(2)(d) 

3
 Criminal Justice (Scotland) Act 2003, section 51 

4
 For a fuller discussion on these issues see: Together Scotland, “Briefing on the Withdrawal Bill and the 

Charter of Fundamental Rights”, 2017. 
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experienced children and young adults are not generally able to rely on their parents 
to stand up for their rights in the same way that non-care experienced children and 
young adults can. Unfortunately, this can contribute to their rights being overlooked 
in a variety of scenarios. 
 
For example, our members have told us, 
 

 they often feel their voice is not listened to when they attend Children’s Hearings, 

“The form I can fill in with my views is useless and no-one reads it. I was 16 years 
old before I even knew I could even talk to the panel. We weren't told we could do 
that. I would have participated better if I knew I could speak to them, but I didn't, 
so I just kicked off.”5 

 they were not given the opportunity to maintain relationships with their siblings, 
 

“When I was brought into care, overnight I was shipped all the way from Barrhead 
to Fife. That pulled the first straw out of the relationship with my family. When I 
was in care, every so often I’d go months with no contact with my brothers at all. 
Every time you’re apart the relationship is weakened.”6 

 

 they feel physical restraint is sometimes used as a punishment rather than a last 
resort, 

 
“Police came in and restrained me, put white things on my wrists and then they 
put something on my mouth so I couldn’t spit on them. I they got off me for 2 
minutes I would explain why I was kicking off. They got the wrong person, the 
police wanted to charge me, I was greeting and crying.”7 

 

 their education suffers because of decisions such as multiple placement moves, 
and being taken out of school to attend Hearings, 

“My exam stress is combined with stress from moving placements and not 
knowing where I’m going to be living!”  

“I don’t think the additional stress I experience is accommodated the way other 
people’s stress is.”8 

“I had seven or eight hearings…I was taken out of school during my prelims. This 
made me angry because I wanted a job as soon as I came out of school, but 
instead I had to go to college and do a course I didn’t want to do. If I hadn’t been 
pulled out of school, I wouldn’t have been sitting exams at foundation level.”9 

                                                           
5
 Education and Skills Committee, The Children's Hearings System - Taking Stock of Recent Reforms, 5th 

Report, 2017 (Session 5) 
6
 Who Cares? Scotland, Sibling Separation and Contact, Young Radicals Report, 2017 

7
 Who Care? Scotland, consultation with young people at Good Shepherd, 2017 

8
 Who Cares? Scotland, Assessment Arrangements Young Radicals report, March 2017. 

9
 Who Cares? Scotland, response to Education and Skills Committee, Children’s Hearings System – Taking Stock 

of Reforms, March 2017 



BREX014 

 they are not provided with sufficient support in terms of mental health, 

“I didn’t know where to go. I didn’t have a social worker, so my sister had to help 
me.”10 

 and, when leaving care, they are not provided with sufficient support in terms of 
housing. 

 

“It’s like okay you’re out your placement now you’re not really our problem? We’ll 
find time and money for you, if we can, but you’re not a priority anymore when in 
fact that’s the demographic that’s at most risk I’d say."11 

 
This shows that human rights – including the right to participate; the right to family 
life; freedom from degrading treatment; the right to education; the right to health; the 
right to an adequate standard of living; and many other rights besides – are 
particularly significant for care experienced people.  
 
To mitigate against the risks of losing protection for children’s rights as a result of 
Brexit, we recommend the Scottish Parliament takes proactive steps now to increase 
protection for children’s rights here in Scotland.  
 
The Scottish Parliament has the power to “observe and implement international 
obligations”.12 This means the Scottish Parliament could choose to incorporate the 
United Nations Convention on the Rights of the Child (UNCRC) into domestic 
legislation. We fully support the Scottish Youth Parliament’s “Right Here, Right Now” 
campaign and the work of Together Scotland, and believe that incorporation of the 
UNCRC would be the best possible way to mitigate against the risks posed to 
protection for children’s rights. This development would be firmly in line with, and a 
natural progression from, the duties of Scottish Ministers under the Children and 
Young People (Scotland) Act 2014 to take any appropriate steps that “would or might 
secure better or further effect in Scotland of the UNCRC requirements”. 
 
In addition to mitigating risk, we believe incorporating the UNCRC into Scots law 
would provide an incredible opportunity to enhance our understanding of human 
rights and the importance of love. As the First Minister recently stated: 
 

“Arguably the most important right of all is the right to be loved.”13 
 
Whilst not a free-standing right, love is mentioned in the preamble to the UNCRC 
which states that every child should grow up in “an atmosphere of happiness, love 
and understanding”. 
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 Who Cares? Scotland, response to consultation on Scottish Government Mental Health strategy “Mental 
Health in Scotland – a 10 year vision”, September 2016 
11

 Who Cares? Scotland, response to Consultation on The Draft Continuing Care (Scotland) Amendment Order 
2018, November 2017 
12

 Paragraph 7(2)(a) of Schedule 5 of the Scotland Act 1998 
13

 Kilbrandon lecture, Strathclyde University, 23 November 2017. See here: https://news.gov.scot/speeches-
and-briefings/kilbrandon-lecture-strathclyde-university  

https://news.gov.scot/speeches-and-briefings/kilbrandon-lecture-strathclyde-university
https://news.gov.scot/speeches-and-briefings/kilbrandon-lecture-strathclyde-university
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When incorporating the UNCRC, we recommend the relevant legislation explicitly 
recognises the importance of love. We recommend this is done in a way that means 
the incorporating legislation requires all incorporated UNCRC rights to be interpreted 
in light of the above words of the preamble, so that any and all consideration of 
children’s rights also takes into account a child’s right to love. In this way we could 
go beyond mitigation of risk and look instead at ways to use this opportunity to 
provide positive forward-thinking benefits.   
 

Economic consequences leading to further austerity measures. 
 
The Institute of Fiscal studies has stated that there is an overwhelming consensus 
Brexit will reduce national income and that this will likely lead to a reduction in public 
spending in the long run.14 If this does indeed come about then the consequences 
for social care, and the recipients of that care, could be significant.  
 
A reduction in national income could have an unprecedented level of negative impact 
on vulnerable groups within our society.  Care experienced people are inherently 
vulnerable, and therefore at risk of being affected where protection for the services 
they depend on (statutory and non-statutory) is in place post-Brexit.  The provision of 
many of these statutory and non-statutory services for care experienced sits with 
local authorities, the public sector and third-sector organisations. All of whom are 
already contending with the impact of austerity measures and post-recession 
economies.  
 
Finally, the procurement of social care in Scotland is influenced by EU level 
guidance and directives. One of the benefits of these which we have assessed is 
how organisations in the third sector who provide vital services, usually non-
statutory, to care experienced people can be considered properly in the 
commissioning of services by local and national government.  We are unsure how or 
if Brexit would have an impact on these processes, however we would highlight it at 
this stage as a concern to us.   
 
To mitigate against these risks, we recommend that a joint approach is taken by 
local and national Government and associated directorates and divisions to 
protect/ring-fence the budgets for ‘the care system’ in Scotland ahead of Brexit. This 
would ensure that the on-going implementation of revised, new and additional laws, 
policies and practice relating to care experienced people and the social care services 
they are so reliant on, can continue as planned in order to redress the rights 
imbalance which many care experienced people face and to ensure Scotland can be 
the best place for them to grow up, after Brexit.   
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 IFS, Report (R116), “Brexit and the UK’s public finances”, 2016 


