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The Convention of Scottish Local Authorities (COSLA), as the national voice of 
Scottish Local Government, welcomes the opportunity to share our views in relation 
to the Scottish Parliament Inquiry into the ‘Impact of leaving the European Union on 
health and social care in Scotland’. However, we would wish to point out that 
numerous calls for input to committees at both Scottish and UK level have asked 
broadly similar questions. Also within the context of the UK Government approach to 
on-going UK/EU27 negotiations, which necessarily means withholding detailed 
thinking and leads to uncertainty about the likely high-level post Brexit model, as well 
as the severe constraints austerity budgets have placed on public sector bodies; the 
capacity to explore the impacts of potential scenarios is extremely limited. So, the 
questions set out in the call for views are challenging. With that said, rather than 
exploring the range of hypothetical scenarios, COSLA has been focussing its work on 
key areas as information, such as it is, has emerged, and on ensuring appropriate 
channels exist for Scottish local government to ensure its views on points of 
negotiation are heard. 
 
The topics set out in the call for evidence significantly concern the health side but 
there are several areas of mutual interest with Social Care and other local 
government services these include Data Protection, Food Compositional 
standards/labelling, Funding, Mutual recognition of Professional Qualifications, 
Procurement, Public health, Tobacco, Workforce. These are detailed areas and the 
impacts will depend on the degree of flexibility available within the high-level 
frameworks agreed with EU27 and other countries after Brexit. It may be unrealistic 
for us to try to offer views on impacts in these detailed areas before, at least, an 
outline of post-Brexit models is known. Views on the detail of the above areas will no 
doubt be provided by the range of appropriately focussed professional organisations. 
 
The following offers views on the more immediate issues and those connected with 
the social care sector, significantly the social care workforce which, we believe, is 
already being impacted. 
 
Social Care – Workforce 
Local authorities have statutory duties to ensure the delivery of social care services. 
Councils do this directly through council social care services or by commissioning 
services from local providers in both private and voluntary sectors. These services 
are wide ranging and require staff who are both trained and committed to the well-
being of the people they care for. Securing and retaining suitably trained and 
committed staff for employment across the care sector is an ongoing challenge. To 
address this there have been recent efforts by local government and the Scottish 
Government to enhance the aspirational value of a career in caring and make 
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working in social care a more attractive career choice. Initiatives to date have 
included increases in pay and enhanced requirements for training. 
 
The COSLA/Scottish Government National Workforce Plan for Health and Social 
Care1 provides commentary on the current composition of non-UK EU national social 
care workforce, it states that ‘The UK’s departure from the EU will potentially have a 
negative impact on both recruitment and retention in the social care workforce’. The 
workforce plan also says that ‘Early indications are that since the referendum fewer 
non-UK EU/EEA20 nationals are seeking employment in the UK and that current 
uncertainties in relation to the UK Government’s future migration policy are a 
significant disincentive’. Current official statistics indicate that 4.4% of the social work 
workforce is made up of non-UK EU nationals. Stakeholder surveys have suggested 
that in some parts of the sector, the percentages may be higher (e.g. Scottish Care 
data suggest that 6% of care home staff and 8% of nurses in care homes are non-UK 
EU nationals). We understand that the Scottish Government has commissioned work 
to improve understanding of the contribution of non-UK EU nationals to the social 
services workforce. 
 
The impact of the UK’s departure from the EU will also be influenced by the extent to 
which future migration policy provides flexibilities to allow for sectoral and/or regional 
recruitment activity in areas of acute need, with particular relevance to the restrictions 
presented by the current visa and immigration system. 
 
It is likely that the impact of leaving the EU will place a particular pressure on the 
social care landscape. As a result we suggest that a priority is that future immigration 
policy enables local government and employers to attract and retain migrant workers, 
in key sectors where we face shortages e.g. social care sector.  
 
The expansion of the ‘early years’ workforce, of potentially up to 20,000 more people, 
may result in social care staff moving into that sector. Nationally, it is recognised that 
there is an overall shortage of nurses in the NHS. This nursing shortage is also 
mirrored in the care home sector. In some sectors and areas of Scotland we struggle 
to recruit social care staff.  
 
COSLA and the Scottish Government agreed to jointly develop and publish Part 2 of 
the National Workforce Plan, to provide a shared understanding of the challenges 
facing Scotland’s social care workforce e.g. labour market, funding challenges, 
demand pressures, promoting social care as a career choice, Brexit, expansion of 
the early learning workforce and shifting the balance of care. It articulates the high-
level ambition for the social care workforce of the future in a post health and social 
care integration context. It is through the implementation of Part 2’s 
recommendations that the impact of Brexit on non-UK EU/EEA20 nationals working 
or seeking work in the social care sector will be considered more fully. 
 
Overall the need and demand for social care services is anticipated to increase at 
unprecedented rates to unprecedented levels due to an increasing older population. 
Even before taking Brexit into account analysts and commentators foresaw 
significant challenges for all sectors of the care industry in terms of recruitment and 

                                                           
1
 http://www.gov.scot/Publications/2017/12/2984  
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funding. The immediate aftermath of the Brexit referendum was to cast uncertainty 
over the future security and status of EU-migrant workers living in Scotland and the 
rest of the UK. 
 
The existing terms of EU membership has meant that appropriately trained workers 
from the EU, or workers who have been willing to train, have had an uninhibited path 
(subject to vetting) to work in the UK care sector and to settle with family and make 
their lives in Scotland. This has been crucial to ensure care providers have been able 
to recruit the workers to provide the care needed across Scotland. 
 
Common Frameworks 
COSLA’s view is that the existing principles of robust, transparent and fair rules 
should continue to underpin the returned EU powers in a number of areas including 
procurement, environmental legislation, trading standards, energy efficiency, state 
aid after Brexit. The ´Brexit´ process allows us to rethink whether the regulatory 
regime is proportionate, consistent and manageable in a way that prevents unfair 
competition but stimulates local economic development. 
 
After withdrawal, there will be market and regulatory issues that need to be dealt on a 
UK-wide basis to maintain the single internal market. The notion that this could be 
done by restoring pre-EU membership Westminster-only arrangements seems 
unreasonable as devolution and multi-level governance has changed the 
constitutional and legal landscape in the intervening period. New models of 
intergovernmental policy coordination are needed. 
 
The UK Government’s ´Brexit´ White Papers and position papers, as well as the 
Explanatory notes of the European Union (Withdrawal) Act, leave the option to set up 
an UK-wide regulator that oversees and issues rules to prevent unfair competition 
and discriminatory subsidies given by public authorities across the UK. Given the 
integration of the UK’s own internal market this approach may seem sensible, but the 
extent of the regulation could become problematic if the bodies lack effective 
democratic accountability and start replicating the bureaucracy that has gone on 
before. An example is over the current State Aid regime where the Commission acts 
as a political executive and not just a market regulator. 
 
Transposing such a system to the UK so that one tier of government would be both 
regulator and beneficiary would not be desirable, the more so given the increasingly 
divergent policy and political landscape across the UK. A more, independent, 
partnership based regulator than what is currently proposed seems more in line with 
the political and constitutional realities of the UK. 
 
There would be benefit in considering establishing a UK-wide competition body 
whose oversight is independent of UK, Devolved and Local Governments, but with 
the aid and other guidelines being drafted by a partnership of the UK, Devolved and 
local government representatives.  The same arguments apply to an independent 
regulator overseeing many other issues from Energy standards, to trading standards 
to atmospheric pollution, environmental impact assessment. 
 
We expect that some of the existing EU reporting obligations (i.e. on environmental 
performance) would be retained though simplified and mainstreamed into domestic 
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reporting duties so they can be shared with the EU and the UN. The latter is a case 
in point given the commitment of the UK & Scottish Governments to the United 
Nations Sustainable Development Goals. The Bill sets out the 3 options for reporting 
obligations (already outlined in the White Paper back in March): 

 Some information to continue to be shared with the EU as at present. 

 Others will be reported to a UK body. 

 the reporting obligations that double up with UK ones will be scrapped. 
 
The problem with this is that the reporting elements of the Withdrawal Bill does not 
say when this will be done. It would end up allowing Ministers to decide unilaterally in 
each individual case.  Once again, this would amount to excessive arbitrary 
ministerial discretion. 
 
Reciprocal Arrangements 
It is important both in terms of local authorities as employers of EU nationals, but also 
in terms of community cohesion, that the status of EU nationals in Scotland and of 
Scots living abroad full or part of the time is confirmed.  EU legislation enables social 
rights such as pension transfer, right to residence, employment rights and access to 
healthcare both in Scotland and in the rest of the EU.  A good example is the 
Working Time Directive that sets limits on work and rest periods affecting 
longstanding work practices in key public services such as fire and rescue or health 
and care providers.  A second example is the cross-border Healthcare Directive that 
grants access and sets the limits to receive healthcare in other EU countries and vice 
versa.   
 
We are keen that the EU-UK Joint Statement agreed last December is translated into 
legally binding reciprocal agreements to those EU nationals already in the UK and 
UK nationals in the EU so they can continue enjoying the same work, pension, 
healthcare rights as at present. International law is clear that following Withdrawal 
there are no acquired rights for UK or EU nationals so this must be recognised in the 
Withdrawal Agreement. For those citizens moving and visiting in future, it should be 
recognised that certain public services, certain industry such as food processing, 
certain private services and academia will continue to need a significant intake of EU 
nationals. Some parts of Scotland rely on EU nationals to stem demographic decline. 
This needs to be properly scoped and ensured as the UK negotiates the new UK-EU 
Partnership Agreement. 
 
Employment Law/Rights 
COSLA understands that employment laws and rights will initially be incorporated 
into UK law by the EU Withdrawal Bill but the protection that comes from 
interpretation of disputes by the European Court of Justice (ECJ) will cease. 
 
Many aspects of UK employment law have origins in EU law – whether as a legal 
guarantee of international law, rights enshrined in UK primary legislation, EU-derived 
rights guaranteed in secondary legislation or direct EU Treaty rights. The EU 
employment acquis has provided for minimum provision of standards in agency work, 
data protection, discrimination, fixed term and part-time working, health and safety, 
insolvency, information and consultation, maternity and parental rights, posted 
workers, terms and conditions, transfer of undertakings, working time and young 
people. 
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Traditionally the UK has resisted new EU derived rights that require domestic 
transposition, such as with the Working Time Directive, and post-withdrawal the UK 
will have no automatic obligation to extend or increase protection in this field. This is 
counter to the European Commission’s attempts to modernise EU employment and 
social legislation and hence poses a divergence threat. After the UK’s withdrawal 
from the EU, the UK Government could legally amend or remove EU derived rights 
through primary or secondary legislation. Unless provided for in the UK Withdrawal 
Bill or other domestic legislation (for example introduced by Scottish Parliament), 
basic EU Treaty rights will no longer apply to UK citizens, including those exercising 
free movement in another EU Member State.  
 
The COSLA Brussels Office continues to monitor EU employment and social policy, 
until the terms of the UK’s future relationship are clear. We understand that the 
Scottish Government and certainly COSLA are keen regardless, that social 
standards in Scotland remain as closely as possible to the EU. Scottish Local 
Government is committed to the best possible pay and terms and conditions for the 
workforce, including to the benefits brought for workers by EU membership. 
 
Other related areas 
COSLA has made a number of submissions on other areas related to social aspects 
of Brexit such as EU Social Policy and EU Initiative on Social Protection, EU 
Employment and Social Affairs rules. These are attached at the following 
appendices. 
 
 
 
 
 
COSLA 
January 2018 
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Brussels Office 

 
Appendix 1 

 
Scottish Local Government, EU Social Policy and 

EU Initiative on Social Protection  
 

Background 
The Commission is consulting on a possible initiative for social protection. Views are 
sought on the objectives, options to improve the scope and the preferred avenue for 
EU action. 
 
COSLA Position  
Scottish Local Government supports a rights based social agenda for local 
communities and the intent from the Commission to extend new rights to increase 
employee security. However, Councils require sufficient flexibility to organise the 
local workforce and deliver public services, particularly 24-hour services and those in 
the most rural and remote communities. With a significant reliance on casual, relief or 
supply workers within the public sector, COSLA’s priority is to ensure EU action does 
not led to a disproportionate impact on public sector employers.  
 
COSLA had after consulting with members responded with CEMR to the first phase 
consultation where we agreed the Commission had identified key areas, but could 
not comment more specifically without further detail. We note however the intent to 
also cover employment services (some of which are delivered locally in Scotland) in 
addition to various branches of social security. 
 
Key Finding 
Overall, Scottish Councils support the three objectives (coverage, transferability, 
transparency) behind the proposal. At this initial stage, it would appear that it should 
be voluntary in scope (at least initially) and provided for in a Council 
Recommendation. 
 
Key Concerns 
The key issue with the proposals for social protection is the administrative and 
financial burdens which may fall upon Local Authorities, drawing monies away from 
critical services at a local level. 
 
From a local authority perspective, it would be essential that extending existing 
schemes or creating new schemes, financing and design of contributions from 
employees and workers, eligibility, thresholds and calculation rules do not result in a 
significant administrative burden ultimately increasing the pressure on budgets and 
the ability to deliver services. 
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On transparency, employees in Local Authorities in areas such as Payroll and 
Pension will require training on new/updated systems on information on rights and 
obligations to be able to process aspects of social protection and answer queries. 
 
On transferability, it should be clear that contributions can be accumulated and 
counted towards continuous service only in times of economic activity (i.e. not on a 
career break).  
 
Scottish Local Government continues to support the benefits of casual employment 
which allows employment with no obligation on either side.  There needs to be some 
use of this within the workforce to support flexibility especially during times of tight 
budgets. However, support measures that ensure effective coverage for people in all 
forms of employment and in self-employment, leaving room for Member States to 
determine the fundamental parameters of their social protection system can be 
supported. 
 
EU Action 
It would appear at this very initial stage, that the voluntary route provides most 
flexibility for both the employer and the employee/worker/self-employed and is more 
akin to new ways of working, rather than forcing employers and the self-employed 
into traditional employments.  
In addition, it may be helpful if any EU action was implementation as voluntary in the 
first instance in light of the administration burden that this may cause. 
 
Non legislative instruments such as employment guidelines and the European 
Semester for economic and employment policy coordination will help to mainstream 
social considerations. This route would seem to leave scope for wide differences 
continuing to exist on social protection across Members States. However, it of 
course do not provide as much impetus to change. 
 
A Council Recommendation would invite Member States to adhere to a common 
set of building blocks for the design of their social protection systems which although 
not binding would provide a sound basis for a level playing field on a means of 
addressing gaps of access to social protection. This seems to provide a more 
palatable approach to change and does not commit Members States to deadlines by 
which systems must be changed so financial burden can be spread. 
 
Introducing a new Directive to set minimum requirement for gradual implementation 
in Member States. This route would still leave room for Member States to decide on 
all the parameters of design of national protection systems. As it would be binding 
and be subject to deadlines, it would firmly put an administrative burden on Local 
Authorities to deliver systems to support changes to social protection. 
 
COSLA Assessment  
In the Commission’s communications there is little recognition of the difference 
between public and private employers. Public bodies require short-term, causal and 
on-call workers to deliver public services, particularly 24-hour services, in line with 
available budgets. COSLA defends Local Government’s ability to recruit causal, 
short-term and on-call employees as employers need flexibility to ensure continuity 
of public service delivery.  
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Some of the solutions put forward by the Commission could lead to disproportionate 
administrative burdens on public authorities as all of the measures are aimed at 
employers who would have to adapt human resource practice if new legislation is 
introduced. There is risk that placing further administrative burdens on employers 
could lead to less available budgets to support local policies aimed at improving 
incomes and living standards (Living Wage, Flexible Working).  
 
Conclusion 
New legislation in the field of social protection is unlikely to come to have full affect in 
Scotland. However, given that a vast amount of UK employment law comes from the 
EU, it is important for Scottish Councils as employers and for the workforce to 
monitor this area as the UK’s negotiations with the EU continue. CEMR is a 
recognised social partner with a formal role in EU social dialogue, a platform for 
employer and employee representatives that the Commission must consult when 
introducing social policy, and as such is COSLA’s primary channel to influence this 
agenda. 
 
Judith Macgregor      January 2018 
EU Policy Officer 
judith@cosla.gov.uk 
0032 (0) 495 27 28 93 
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Appendix 2 

 
COSLA submission to DExEU  

 
EU exit and EU Employment and Social Affairs rules - viable alternatives for 

local areas 
 

Overview  
 

1. EU law affects individuals as employees (e.g. Working Time Directive, 
minimum annual leave, parents (minimum standards in maternity and 
parental leave); men/women (equal opportunities, pay and non-
discrimination); consumers (food standards; consumer rights; product safety, 
EU competition policy); business travellers or tourists (air passengers rights); 
medical researchers and patients (EU approval of medicines and medical 
devices).  EU law also affects people’s rights to live, migrate, study, work 
and retire in another EU Member State.  
 

2. It is important both in terms of local authorities as employers of EU nationals, 
but also in terms of community cohesion, that the status of EU nationals in 
Scotland and of Scots living abroad full or part of the time is confirmed.  EU 
legislation enables social rights such as pension transfer, right to residence, 
employment rights and access to healthcare both in Scotland and in the rest of 
the EU.  A good example is the Working Time Directive that sets limits on work 
and rest periods affecting longstanding work practices in key public services 
such as fire and rescue or health and care providers.  A second example is 
the cross-border Healthcare Directive that grants access and sets the limits to 
receive healthcare in other EU countries and vice versa.   

 
 

3. Clearly the body of EU law is large and the forthcoming negotiations will be 
difficult.  However, compared to other sectors, the Local Government EU 
negotiations need not be extremely difficult as most of the EU legislation 
affecting councils is by way of EU Directives, meaning they are part of the 
statute book through UK or Scottish legislative act.  Thus, even if the Directive 
stops having legal effect in the UK, the domestic transposition legislation can 
remain in force. 

 
Options for reform 
 

4. Differentiation with Respect of the Social and Employment Rules: it is 
difficult to assess how much the current acquis could change following 
Withdrawal as maintaining a high degree of equivalence of the UK and 
continuing EU social and employment regimes might be a condition for access 
to the EU Internal Market. 
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5. Reciprocity: in line with the UK Government White Paper, and the statements 
made by Mr Barnier we think it is a priority in the negotiations to ensure 
reciprocal agreements to those EU nationals already in the UK and UK 
nationals in the EU so they can continue enjoying the same work, pension, 
healthcare rights as at present. International law is clear that following 
Withdrawal there are no acquired rights for UK or EU nationals so this must be 
recognised in the Withdrawal Agreement. For those citizens moving and 
visiting in future, it should be recognised that certain public services, certain 
industry such as food processing, certain private services and academia will 
continue to need a significant intake of EU nationals. Some parts of Scotland 
rely on EU nationals to stem demographic decline. This needs to be properly 
scoped and ensured as the UK negotiates the new UK-EU Partnership 
Agreement. 

 
6. Regulatory Level: the UK has enabled different employment and social 

regimes across the UK (though significant parts of these policy areas remain 
reserved to Westminster). Therefore the repatriation of some of the powers 
currently residing at EU level should allow for this differentiation to continue, 
subject to the impact on the UK and eventual EU markets. 

 
7. Internal Market test: the rationale for allowing local or Scottish differentiation 

as opposed to common rules at UK-wide level and, subject to negotiation UK-
remainder EU equivalence, should be around transboundary impact.  

 
8. Living Wage: the current procurement regime, and its connection with the 

Posted Workers Directive worked against the ability of public authorities to 
require successful bidders and their sub-contractors to pay the Scottish Living 
Wage. Subject to the future EU-UK trade agreement it should be possible that 
such restrictions are lifted so that any bidder, UK or third country for public 
sector contracts in Scotland complies with a previously defined living wage 
level for their employees and subcontractors. 

 
 

Serafin Pazos-Vidal         
March 2017 
Head of Brussels Office 
COSLA 
serafin@cosla.gov.uk 
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