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How will the order affect the whistleblowing process? 

Protect (formerly Public Concern at Work) has been the UK’s leading whistleblowing charity 

for over 25 years. At the heart of our work is our free and confidential advice line, on which 

our advisers help almost 3000 individuals each year. We aim to encourage safe and 

effective whistleblowing in the public interest.  Alongside the advice line, Protect helps 

organisations to create a safe environment in which staff can raise concerns at the earliest 

opportunity. The charity supports hundreds of organisations to ensure their whistleblowing 

arrangements are trusted and effective. 

From this experience, we are able to aggregate many of the problems individuals face, and 

apply them to generalised statements about the obstacles to a healthy whistleblowing 

culture. 

The primary barriers to individuals speaking up about public interest wrongdoing in their 

workplace are: a fear that they will suffer as a result; and that the process will be 

unproductive, with no robust investigation process resulting from their disclosures.  

In as much as the proposed INWO has within its remit these two central considerations (the 

treatment of the whistleblower, and the handling of the concerns), it is to be celebrated.1 

Whilst certain regulatory bodies (FCA being the best example) have taken it upon 

themselves to envelop these areas within their remit, the step of creating a specific 

organisation for this function is ground-breaking from a UK perspective, and places NHS 

Scotland within the vanguard globally. 

These aims can however only be realised if the INWO successfully addresses complaints 

made to it (which will serve to rectify current poor practice) and has an effect on demoting 

the prevalence of such behaviour in the future (which will help to break down the perception 

of barriers for future whistleblowers).  

1 It should however be noted that both of these tasks are not without existing systems designed (at least 
partially) to address the mischief contained within them. The Employment Tribunal system can provide 
financial redress for individuals who have been mistreated as a result of whistleblowing, and statutory 
oversight bodies (Health Improvement Scotland being the most relevant) can provide a point of independent 
investigation for whistleblowing concerns. As recognised in the Explanatory Document to the Order, INWO 
should be careful not to duplicate these functions as this will lead to inefficiencies in government spending. 
Similarly, however, where these existing functions aren’t delivering as required, the INWO should have the 
capacity to fill the gap. 



REF NO. HS/S5/19/INWO/5 

Consequently, the applicability and application, of both the Whistleblowing Standards and 

statutory powers (see below), will be of paramount importance. 

Should the Ombudsman fulfil the role of Independent National Whistleblowing 

Officer? 

Historically, whistleblowing has been seen as a separate concept to complaints, as the 

latter relates to the effect on the individual complainant, whereas in the former, the 

complainant is archetypally instead a witness to events. This distinction has rightly survived 

as each side has different needs, rights, and types of redress. 

As such, placing INWO within a body traditionally solely responsible for complaints poses a 

risk that the focus of whistleblowing will be lost from the concern, and placed solely on the 

individual. 

The Explanatory Document however identifies many benefits of placing the INWO within 

the wider SPSO umbrella, and there has already been considerable adaption of SPSO 

processes to reflect the differing needs of whistleblowing. 

So long as this process of adjustment is carried on, the current proposal appears 

satisfactory.  

At the very least, we would expect specialist training for the INWO team going forward, and 

a continual process of stakeholder evaluation. 

Does the order give the Independent National Whistleblowing Officer adequate 

powers? 

The powers contained within the regulations appear far-reaching with respect to the 

investigation of complaints/concerns, and this is to be celebrated. 

With reference to the answer provided in Question 1, if the INWO is to have the desired 

effect on whistleblowing culture, its statutory powers must achieve not only correction of 

bad practice in a given instance, but also the depressing of future bad practice.  

Whilst the INWO has wide powers to report on its investigations – with the apparent benefit 

that organisations will be embarrassed into adjusting their future practice – it should be 

considered whether this creates the necessary disincentives (either for the individual 

perpetrator, or organisation) to really have an effect on future practice.  

It should be further considered that in order to change culture, the INWO needs not only to 

affect change, but to additionally be seen doing so. This is so that individuals are able to 

see the dismantling of barriers to whistleblowing, which is necessary if we are to expect 

them to speak up in the future. 
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In this vein, it may want to be considered whether the INWO’s statutory powers could 

include sanctions, as well as the ability to make binding requirements on organisations to 

take a particular course of action.  

Is there anything you would add, amend or remove from the order? 

 Section 10 of the 2002 Act (time limits to making a complaint) should be replaced by

a process whereby INWO may only reject an appeal on the basis of timing if it can

establish that such an investigation would be made impossible by the time period

elapsed. Arbitrariness in any form will harm the standing of the INWO, and thus –

where genuine difficulties arise from older complaints – non-investigation should be

justified.

 Section 15 of the 2002 Act (confidentiality in investigation reports) should be

revisited in light of the need to create effective statutory powers (explored in the

previous question). If there is a real (or even perceived) lack of accountability for

wrongdoers, the function of the INWO will be undermined.

 Sections 19 and 20, of the 2002 Act (confidentiality of information within the INWO),

should be considered in light of the effect that they could have on whistleblowing

culture within the INWO. The Committee is directed towards the case of The Office

for Gas and Electricity Markets v Pytel UKEAT/0044/17/JOJ (which concerned

similar provisions for the utilities sector) and Protect is happy to provide further

information on this broader subject if that would assist the Committee.

 If, as it appears (c.f. para. 4.3 of the Explanatory Document), a whistleblower would

be unable to engage with the INWO where they had a co-existing Employment

Tribunal process ongoing, this should be reversed. Such an exclusion to the process

will have the effect of discouraging individuals from asserting their statutory rights,

and would thus be wholly inappropriate. Such a measure may also lead to

individuals missing legal deadlines in the belief that the INWO can provide a similar

type of financial redress, when in fact it cannot.

It is further suggested that similar requirements as in England for Freedom to Speak Up 

Guardian (FSUG) should be adopted, and added to the regulations. This ambassadorial 

role would be distinct from the Whistleblowing Champion who provides oversight of 

whistleblowing arrangements from the board.  FSUGs provide a level of support and 

assistance which would be invaluable for enabling effective (and appropriate) access to the 

INWO. A combination of the INWO, the Whistleblowing Champions and the FSUGs would 

create the right structures to change the whistleblowing culture in the NHS. 
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