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HEALTH AND SPORT COMMITTEE 

THE PUBLIC SERVICES REFORM (THE SCOTTISH PUBLIC SERVICES OMBUDSMAN) 

(HEALTHCARE WHISTLEBLOWING) ORDER 2020 

SUBMISSION FROM PETE GREGSON 

Whistleblowing Order Document 

The Order Document states that NHS staff will be protected if they speak out “where an act 
or omission has created, or may create, a risk of harm or wrong doing.” 
 
The kind of concerns that fall under this legislation seem to me to be far too restricted. What 

about the more usual problem of mis-management? Nobody at the NHS sets out to be evil, 

but poor decisions lead to under-resourcing in some areas and spending without due care 

in others. Neither could be classed as “harm or wrong-doing” but both need exposing.  

What about inappropriate behaviour? What about carrying out unnecessary operations? 

What about thousands spent on equipment or software that’s never used? What about 

inefficient practises and unresponsive management? What about staff being bullied for 

pointing out management failings? What about bullying that bosses will claim is not?  These 

are all concerns about efficiency and conduct that fall outwith patient safety or malpractice. 

The definition is ridiculously thin; public funding is being spent here after all and those at the 

shop floor can often see better ways of doing things. None of these epitomise“a risk of harm 

or wrong doing”, but all warrant exposure. 

 

More worryingly, staff in private care homes- who often witness poor patient care- are not 

covered by the order. 

Whistleblowing Principles Document 

The statement at 1.2 says that NHS Services must “Have clear governance arrangements 

that make sure someone is accountable for putting in place the procedure for raising 

concerns, and for monitoring and reviewing that procedure.” 

But this is hopelessly weak. It lays down no clear mechanism for concerns being raised that 

guarantees the safety of the whistleblower. There continues to be no reporting mechanism 

that allows those raising concerns to feel safe that they will not be victimised as a result. 

This would be achieved if the whistleblowing hotline proposed to Parliament in 2016 was 

adopted. PE01605: Whistleblowing in the NHS – a safer way to report mismanagement and 

bullying sets out how an independent provider could be contracted to take reports and 

follow them up with NHS Boards- and ulimately with the INWO at the whistleblower’s 

request. Several NHS Boards in England use Safecall to do this. 

The Draft National Whistleblowing Standards document 

Part One considers the reporting of concerns at 2.4 where it says the Board should “Have 

systems in place to make sure all reported whistleblowing concerns are investigated quickly 

http://www.scottish.parliament.uk/GettingInvolved/Petitions/WhistleblowerHotlineNHS
http://www.scottish.parliament.uk/GettingInvolved/Petitions/WhistleblowerHotlineNHS
https://www.safecall.co.uk/about/
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and appropriately, and to monitor how they are handled.” But the Standards (see below) 

don’t give very good guidance on how that could be achieved. 

I’m pleased that it says at 5.6 that “People who raise a concern must not be victimised or 

suffer detrimental treatment as a result of raising a concern. This includes bullying and 

harassment, inappropriate use of policies, breaking the terms of their contract, financial loss 

and reputational or professional damage.” But it should be extended so that staff who raise 

a grievance and then suffer ridiculous disciplinaries for the smallest reason are able to get 

the INWO to intervene. (I have first-hand experience of this). 

It’s good that it includes Health & Social Care Partnerships and local authority staff involved 

with health care, but it needs to include those working in private care homes. All too often 

they witness poor patient care. 

Part Two considers “What is Whistleblowing?” and repeats the terms used in the Order 

Document. As stated above, I think the phrase “harm or wrong doing” is just too narrow. 

It goes onto say, at 5, that “A whistleblowing concern is different to a grievance. A 

grievance is typically a personal complaint about an individual’s own employment situation.” 

I think this is not the case. A grievance arises because an individual considers they have 

been treated unreasonably or unfairly. That could be because management have made 

unreasonable demands upon them. But these demands may be relevant to the wider 

workforce; it might reflect a manner of working that is unjust or unreasonable but that others 

put up with because they are too frightened to speak out. So it might be about a general 

employment problem of bad management, but only one worker might be challenging that. 

Ergo it’s a grievance that is akin to whistleblowing. If their grievance is ignored they might 

go on to consider it a whistleblowing matter, because the matter reflects poor management 

and practises that would affect others. 

At 16 it proposes “There are timescales for raising concerns: within six months from when 

the person became aware of the issue of concern.” I think this far too short. If somebody 

raises their concern initially as a grievance, it might take six months for that process to be 

exhausted. At its conclusion the staff member may be suffering retribution or might see that 

the arrangements that led to the grievance are unchanged. At the grievance hearings 

themselves, management might have laid down working practices that show the original 

event is worthy of being raised as a whistleblowing matter. But by that stage it would be too 

late to take it to the INWO. 

Thus far it is apparent that the SPSO, who drafted this document, appears to have taken 

their “dealing with complaints” philosophy (which is what they were set up to oversee) and 

tried to adapt it to deal with whistleblowing. But in so doing they’ve not fully considered what 

whistleblowing involves. 

The diagram “Accessing the Standards” on page 20 is helpful – it notes that “As soon an 

employee decides to raise their concern under the whistleblowing procedure, the 

whistleblower can contact the INWO at this stage.”. This is a great idea, but what will the 
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INWO do in response? It says they will provide “Information and advice” but what about 

support and representation?  

Later (in para 49.3) it says they can provide support, but that does not mean they will. It 

appears they are not offering much practical help in “speaking up”. The whistleblower 

needs to go through Stage One and Stage Two before the IMWO gets involved. It says the 

INWO will then consider: 

“how the concern was handled by the organisation; any evidence of ongoing risk to patient 

safety or of wrong-doing; how the whistleblower was treated.” 

It rather feels like the only cases they’ll be interested in are the Harold Shipman types- but 

we all know that things are never as clear-cut as that. 

Sections 42-44 presents several routes for raising concerns, but I believe this is just too 
loose an arrangement and will not secure the confidence of staff. The whistleblowing hotline 
I propose would represent a mechanism that could help all NHS staff to be treated the 
same, no matter which Board they worked for. 
 
The Order has no simple reporting mechanism for whistleblowers. It has been made clear 
that the new Champions will have no staff-facing role. So what should an NHS worker do? 
The Government appears to be creating a paper tiger. 

Section 77 is similarly loose. “If an issue of public interest or patient safety emerges through 
a grievance procedure, the person must be asked if they want the concern to be raised 
through the Standards, with the protection that they provide.”. But who is going to ask 
them? What mechanisms are in place to ensure this happens? There are none. It goes onto 
suggest that the “confidential contact” will explore whether it might be a whistleblowing 
matter. In my experience they are unwilling to do that. 

The examples in Annex B: “Examples to help to distinguish between whistleblowing and 

grievance/ bullying & harassment issues” are, I think woefully inadequate. Reality is far 

more complex than this. 

The following ”Overview of the procedure” needs to be revised, taking account of all the 

above points, I think. 

Generally speaking, the Standards exhibit highly unrealistic confidence that organisations 

will honestly carry out efforts to establish all the facts relevant to the points raised in the 

whistleblowing concern and undertake a detailed examination. This unfounded optimism 

ignores the fact that vested interests are at play. At the very least, the guidance should 

insist that managers in an unrelated service are called upon to undertake investigations, as 

cronyism is endemic in the NHS, like all organisations. Point 27 touches upon this, but 

needs strengthening to ensure impartial investigations. Para 37.2 is not about “should” but 

“must”; ie the person investigating MUST “be a senior member of staff from another 

department or service.” 
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Para 42 says the investigation “must keep patient safety, safe working practices and good 

governance as its focus”; I’d like “efficient management” to be included here.  

Para 67, sets a 12-month cut-off for the INWO dealing with a whistle-blowing matter: I don’t 

believe this is long enough if one spends six months going through the grievance procedure 

then another six months on Whistleblowing Stages 1 and Stage 2. I think 18-months would 

be more realistic. 

Para 72 crystallises the SPSO approach- expecting the Health Board to sort out 

whistleblowing matters before it gets to the INWO. The onus here is on the whistleblower’s 

stamina; they would have to be pretty determined to weather up to a year’s worth of 

investigation and possibly associated bullying before the INWO would step in. We need 

stronger measures than this. 

“Part 4 - Governance: Board and staff responsibilities” also suggests a naïve confidence in 

what NHS Boards are and how they function. The truth is that most Board Members have 

(in my experience) little idea of what it’s like to work in the NHS and see a very filtered view. 

Under Monitoring, it says “The number of concerns raised by staff will be reported to a 

public meeting of the board on a quarterly basis” but who is collating these concerns? 

There is no mechanism for whistleblowing matters to become acknowledged. The hotline, 

though, would enable this. 

And the SPSO expect Board members to push for more disclosures, based on if it is less 

“than expected numbers of concerns being raised, based on trend analysis and 

benchmarking data.”. Which data would that be.. From England, where NHS staff makes 20 

times as many disclosures as we in Scotland do, on a pro-rata basis?  More detail is 

needed here. And who will be holding these Boards to account, to do what’s called for? 

Indeed, there is very little here about the whistleblowing champion’s role, and it confirms 

they will not be talking to staff about their concerns. How are they to know when the whistle 

is being blown? 

The document goes onto note that the Executive directors will sign off the Stage 2 letters, 

but how on earth will they be privy to the full story? There is virtually no chance they will 

have met the whistleblower, so all they will know will have been filtered through to them by 

the Corporate Management Team. On what basis can they sign a letter on something they 

know so little about? How can they know that what they are signing is fair? The checks and 

balances on the process here are poor- much of this is just wishful thinking. 

The discussions on the ‘confidential contact’ or whistleblowing ambassador again are also 

wishful. There is no indication (from my experience) that those in place are qualified for the 

task. They do not have sufficient understanding of the situation or independence to secure 

the confidence of staff. Well-meaning yes, effective- no. 

As for the INWO liaison officer.. will every NHS Board have one? Who employs this person- 

who do they work for? This needs to be spelt out. 
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Also, expecting every manager to be aware of the “Whistleblowing Procedure” is completely 

unrealistic. Managers at generally unaware of most HR Procedures- grievance, bullying, 

representation in the work place, disciplinaries.  That is not likely to change.  

The KPIs talk about recording and reporting on the total number of concerns received, but 

there is simply no proper mechanism for recording these. Most organisations already have 

whistleblowing policies; these Standards are not going to change the culture whereby 

incidents are not reported upon and fed back to the Board. The Annual reporting and 

monitoring performance is based on more wishful thinking- there is no consistence of 

reporting between one Board and another; yet there will be pressure to downplay reporting, 

naturally. The INWO will be powerless to affect this. 

Finally, looking at the last part, it is unfathomable as to why private care homes are left out 

of the “Information for health and social care partnerships” section- staff in these areas are 

far more likely to see ill-treatment of patients, as these places have a reputation for it. 

To conclude, I hope the Health Committee can revise the Order to include a whistleblower 

hotline; staff need more assurances and support than the SPSO is currently proposing. 


