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Dear Convener, 

 

 

 

COPFS Brexit Contingency Planning 

Thank you for your letter of 22 January 2020 requesting an update in relation to the Crown 

Office and Procurator Fiscal Service (COPFS) contingency planning following the UK’s exit from 

the European Union (EU).  

As Anthony McGeehan, Procurator Fiscal for Policy and Engagement, outlined in his letter to 

the Committee dated 25
th

 September 2019, COPFS has undertaken significant contingency 

planning in relation to the potential impact of the UK’s exit from the EU. It is engaging closely 

with Scottish and UK Government officials, law enforcement and wider criminal justice partners 

in the context of the UK Government’s intention to negotiate a future security partnership with 

the EU by the end of the transition period.  

Ahead of the financial year 2019/20, COPFS received additional funding of £258,000 from the 

Scottish Government to assist in planning for Brexit. These funds allowed staff time to be 

dedicated to contingency planning for the impact on COPFS of the anticipated loss of European 

judicial co-operation tools. Following the budget settlement for 2020/21, COPFS will continue to 
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monitor the financial impact of Brexit developments and will adapt and review its resource 

requirements accordingly.  

During the transition period, the Crown will continue to use European judicial co-operation tools, 

such as the European Arrest Warrant and the European Investigation Order, with a view to 

securing the expeditious arrest of suspects and the recovery of evidence from EU Member 

States; and it will, equally, continue to respond to all incoming requests.  

The Withdrawal Agreement allowed Member States to make a declaration that they would 

refuse to extradite their nationals to the UK during the transition period.  Austria, Germany, and 

Slovenia have made such a declaration.  The current assessment by COPFS is that it will still be 

possible to use the European Arrest Warrant to extradite non-nationals from those three 

countries and that it will also be possible to use the European Arrest Warrant to extradite 

German, Austrian or Slovenian nationals from other EU Member States.  Where extradition is 

not possible as a result of a nationality bar, the Crown will consider alternatives, including 

transfer of proceedings and transfer of sentence. 

The UK Government has committed to seeking to negotiate a Future Security Partnership 

Agreement with the EU by the end of the transition period. It is not possible, at this early stage, 

to predict the extent of UK access to the existing suite of European judicial co-operation 

measures at the end of the transition period; that will depend entirely on the terms of any 

agreement between the UK and the EU. As the Committee is aware, loss of the European 

Arrest Warrant and the European Investigation Order would, in the absence of agreement of 

equivalent arrangements, imply reversion to the sub-optimal arrangements for extradition and 

mutual legal assistance requests which remain available under the 1957 and 1959 Council of 

Europe Conventions, respectively.   

COPFS remains concerned about potential loss of the ability to open a case or parallel 

investigation with Eurojust or Europol and about the impact this will have on the Service’s ability 

to establish effective joint investigations and complementary parallel investigations.  



It is anticipated that the Service will require to rely upon EU counterparts to open a case with 

Eurojust or Europol and to invite the participation of COPFS and/or Police Scotland within these 

institutions. Similarly, the UK is now a  third country so far as  the European Judicial Network is 

concerned,  thereby losing  direct access to this  invaluable mechanism for co-operation - one 

which is particularly heavily used by COPFS. .    

The European Protection Order is administered through SCTS and COPFS is accordingly not 

best placed to quantify the extent of use of this tool or the impact of its loss, beyond recognising 

that, if it  is no longer available, it would present as a reduction in protection measures for 

victims.  

Law enforcement agencies will continue, during the transition period, to have access to EU 

initiatives such as the Schengen Information Systems, European Criminal Records Information 

(ECRIS), PRUM and FIUnet (which supports Financial Intelligence Units in the EU in tackling 

money laundering and financing terrorism). Thereafter, the extent of access, if any, will be 

determined by the outcome of the negotiations between the UK Government and European 

Union. Reversion to a system reliant on use of Interpol notices will inevitably result in a material 

loss of capability, introduce delays and increase risks to public safety. 

COPFS, Scottish Government officials and Police Scotland are engaging with UK Government 

officials, prosecutors and law enforcement partners at fortnightly meetings of the Internal 

Security Delivery Board (ISDB) which is led by the Home Office. The ISDB has been convened 

to oversee the priorities for negotiations in any future relationship with the EU and the 

operational planning and implementation activity required to deliver internal security across 

various potential outcomes. A series of “deep dive” meetings have been scheduled to take place 

over the course of February and March to formulate individual delivery plans against the range 

of European internal security tools including the Schengen Information System (SIS II), 

European Arrest Warrant, Passenger Name Records (PNR), Prüm, Asset Freezing Orders and 

Confiscation Orders, the European Investigation Order (EIO) and European Criminal Records 

Information (ECRIS) and Europol, Eurojust and Prisoner Transfer. COPFS, Scottish 

Government officials and Police Scotland have continued to stress that any negotiations 



between the UK and the EU on law enforcement and security measures must recognise the 

independent role which the Lord Advocate has as head of the system of criminal prosecution in 

Scotland, respect Scotland’s status as a separate jurisdiction from the other jurisdictions of the 

United Kingdom, and protect and enable continued direct links between Scottish justice 

agencies and their EU counterparts. 

The COPFS Corporate Resilience Group (CRG) will continue to monitor COPFS contingency 

planning and will maintain readiness against various outcomes, including the risk of a non-

negotiated outcome at the end of the transition period.  At the same time, COPFS will continue, 

so far as possible, to work alongside  justice partners throughout the UK and across Europe with 

a view to mitigating, where possible, the adverse effects of any loss of the current EU criminal 

justice measures on operational co-operation. 

 

 

 

 

 

 

 

 

W. JAMES WOLFFE QC 

LORD ADVOCATE 


