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Margaret Mitchell MSP 
Convener, Justice Committee           
           15/05/2020 
 
 
 
Dear Convener  
 
 
Restarting family cases in the civil courts  
 
I note that the Justice Committee will consider the challenges of restarting criminal trials and the 
issue of backlogs at your meeting on 19th May.   
 
I am writing to draw the Committee’s attention to similar issues arising in the civil courts, in 
particular to Section 11 cases where parents who do not live together can't agree arrangements for 
maintaining parenting time with their children and have sought the assistance of the courts.  
 
Even before the Covid 19 emergency there were concerns about the delays in such cases being 
considered by a court and the length of time it typically takes to reach decisions about restarting 
contact.  
 
Our concerns are twofold.  
 
First, although provision has been made for courts to deal with 'urgent business' it is apparent that 
there a lack of consistency across the 10 working courts on what constitutes 'urgent'. The application 
procedure has been set out by the SCTS.  The triage process that sifts applications seems to be 
working differently in different courts. Inconsistency between sheriffdoms and even between courts 
in the same sheriffdom has been recognised as a serious issue for many years but in present 
circumstances it risks bringing the courts into disrepute.  
 
We fully understand that the courts are under considerable pressure and that child protection cases 
take priority. However, our casework is revealing many cases where there is a court order but despite 
the Lord President's guidance, one parent has had no direct contact with their child for 10 or 11 
weeks. In some instances all communication between a child and the parent has been closed down 
completely. We believe some of these are examples of the COVID-19 emergency being exploited to 
undermine an existing court order and damage a child's important relationships and therefore does 
constitute urgent business,  but these are sometimes failing to clear the triage threshold.  
 
Secondly, we also know from the enquiries we receive that the courts are likely to be faced with a 
significant additional load of new applications on top of the recalling of sists for those cases that 
were in process when the lockdown began.  
 



Amendment 11ZA (2A) in the Children (Scotland) Bill currently before the Committee states: 
“When considering a child’s welfare, the court is to have regard to any risk of prejudice to the child’s 
welfare that delay in proceedings would pose.”   
 
We would therefore request the Committee to consider what could be done to reduce the risk that 
Section 11 cases are subject to increased delay when the courts are fully re-opened. Perhaps it would 
be appropriate to seek information about the resources and staffing currently being applied to sifting 
applications for urgent business; what can be done to ensure a full appreciation that loss of contact 
between child and parent in itself can represent 'urgent business'; and what is being done to ensure 
such an appreciation is applied consistently across our courts.  
 
We know that the Family Law Committee of the Scottish Civil Justice Council has been considering 
changes to case management over the past few years.  Even if these rule changes were to be 
implemented quickly they are unlikely to be enough to avoid the looming significant increases in 
delay.  
 
As well as considering what resource changes are being put in train now to minimise delay, we also 
suggest that the Committee monitors the time taken for courts to make contact orders in such cases 
and also the length of time such cases remain before the courts.  As noted in the Committee’s Stage 
One Report on the Children (Scotland) Bill, improvements in the collection of data about Section 11 
cases are recommended.  
 
We would be very happy to provide the Committee with some examples of the cases that are 
generating concern and our suggestions of what could be done to speed up consideration of such 
cases.   We would point in particular to the successful experience in family courts in Cochem in 
Germany, where the judge introduced a system of limiting submissions to one A4 page from each 
party and hearing cases within 14 days of an issue being raised. 
 
Yours sincerely, 

 

Ian Maxwell  
National Manager, Shared Parenting Scotland 


