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18 December 2020 
 
 
Dear Mr Imrie 
 
DOMESTIC ABUSE (PROTECTION) (SCOTLAND) BILL 
 
I am writing further to our evidence session on the above Bill on 15 December to provide 
further information on a number of matters raised by Committee members. I have set this out 
below. 
 
Part One – Domestic Abuse Protection Notices and Orders 
 
Domestic Abuse Protection Notices and Orders – interaction with requirements of 
Home Detention Curfew and electronic monitoring 
 
The question was asked of how the police’s power to issue a Domestic Abuse Protection 
Notice, requiring a suspected perpetrator of domestic abuse to leave the home of a person 
at risk, would interact with existing legislation concerning Home Detention Curfew (HDC) or 
electronic monitoring.   
 
As Committee Members will be aware, there are a number of forms of release from prison 
which could involve an offender being required to remain at a specified location for a 
specified periods of time (either with, or without an electronic tag). These include Home 
Detention Curfew, Temporary release (specifically, home leave) and Parole, which is granted 
subject to conditions recommended by the Parole Board which could include a condition 
requiring the offender to remain at a specified location. 
 
Also, Supervised Release Orders (SROs) can be applied to short-term prisoners, where the 
prisoner is released at the half-way stage of their sentence on licence conditions set by the 
court.  Those conditions could be changed by the court and breach of an SRO can result in 
an offender being returned to prison to serve the remainder of their sentence. 
 
In all these forms of release, the Scottish Ministers (in the form of SPS) or the court (in the 
case of an SRO) can respond to a change in the individuals circumstances or behaviour by 
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either recalling the offender to prison, or varying the conditions to which they are subject.   It 
is worth noting that SPS do not require to wait until a licence condition is breached before 
they can recall an offender to prison. 
 
Where an offender is released on HDC, the powers of recall available to SPS allow for a 
broader range of considerations than just whether the specific licence conditions have been 
met. As well as taking account of practical considerations around the ability of that person to 
be monitored, they allow a decision maker to consider anything that is in the public interest, 
which is likely to be anything which gives them concern for public safety or the individual’s 
welfare.  Parole Board recommendation would be required for any variation of parole licence 
conditions 
 
Depending on the individual case, there is potential that the circumstances that may cause 
the Police to consider the application of a DAPN/DAPO might also prompt action to consider 
the recall of an individual from their release (or the variation of the conditions of that release 
to change their approved location, and potentially require them to stay away from a specific 
location).  Such actions may help remedy the immediate situation, or input to further 
consideration of the use of a DAPN/DAPO.     
 
For all these forms of release from custody, the relevant authority can react to an incident of 
domestic abuse or the imposition of a DAPN or DAPO and either recall the offender to 
prison, or vary the conditions to which they are subject.  Where the decision is made to recall 
the individual to custody, the police are responsible for apprehending the individual and 
returning them to prison.  
 
In addition to release processes, there are community sentences which may require an 
offender to remain in a certain place for a certain period of time.  These include:  Restriction 
of liberty orders; Drug Treatment and Testing Orders; Community Payback Orders with a 
restricted movement requirement; and  Sexual Offences Prevention Orders. 
 
In all of these Orders, there is a mechanism for the matter to be brought back before the 
court and the conditions changed to reflect a change in address or the order re-structured if 
a curfew is no longer appropriate – the conditions of these orders can be changed even 
without a breach of the relevant conditions. If the matter is back before the court because of 
the commission of a further offence, or there is some other breach of the conditions, the 
court has power to take punitive action. These powers will vary with the type of order and 
range from variation of the order to the imposition of a fine or even imprisonment following 
revocation of the order. 
 
The Scottish Government will work with justice agencies such as the Scottish Prison Service 
and Police Scotland to examine the practical implementation of the new system of protective 
orders. 
 
Plans for reform of the law concerning protective orders and in particular, exclusion 
orders 
 
Information was also sought on whether there are any plans to undertake a wider review of 
the current set of civil protective orders and, in particular, whether there are plans to reform 
the law concerning exclusion orders. 
 
As Committee Members may be aware, the Scottish Government consulted on changes that 
could be made to improve the effectiveness of exclusion orders last year and consideration is 
being given to the responses received to that consultation.    
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There were mixed views on the proposals in the consultation on exclusion orders.   There was 
support for increasing awareness of exclusion orders and we will take that forward: 
awareness-raising of existing provisions does not require legislation. 
 
In this Parliament, the priority has been to address the gap that exists in terms of the ability of 
the police and courts to put in place immediate measures to protect someone at risk of 
domestic abuse, providing them with space to consider their longer-term options, which may 
include applying for an exclusion order. 
 
The Scottish Law Commission family law team are currently working on a project on 
cohabitants’ rights.  When that concludes, in a year or so, they have indicated they will consider 
taking on a further project.  They have in mind a review of civil remedies for domestic abuse, 
which would consider, among other matters, whether the existing legislative framework is 
adequate and sufficient to provide victims of domestic abuse and violence with prompt and 
effective protection. 
 
Time required for a court action to end an existing child contact order to be determined 
 
At the evidence session on 15 December, the Committee asked whether the maximum period 
that a DAPO can have effect for of 3 months would provide sufficient time for a court action to 
be brought by the person at risk seeking to end a pre-existing contact order which provides for 
the person against whom the DAPO has been made to have contact with children living with 
the person for whose protection the DAPO has been made. 
 
Paragraph 241 of the Policy Memorandum for the Children (Scotland) Bill (see 
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-
bill/introduced/policy-memorandum-children-scotland-bill.pdf)  sets out unpublished data from 
the Scottish Legal Aid Board on the average length of time that child contact and residence 
cases take to be determined by the courts.  The information only covers those cases where 
individuals are granted legal aid and the figures cover the period from the date of the grant to 
the date of the final account and so the actual court time is likely to be slightly shorter than 
indicated.  However, in general terms, it shows only 15% of contact and residence cases are 
determined within 6 months, and a majority take more than 12 months, so it is unlikely that it 
would be possible for a case to be determined within the maximum time period for which a 
DAPO can have effect.   
 
As a general observation, however, I would note that it is unlikely that there will be significant 
numbers of cases where a DAPO is made against a person who has, for example, an existing 
child contact order in respect of children living with the person at risk.  This is because the 
primary purpose of a DAPO is that it is an emergency order intended to protect and provide 
“breathing space” to a person experiencing domestic abuse within which to address their 
longer-term safety and housing situation. In such cases, it is unlikely that the suspected 
perpetrator would have a contact order in place because they would usually be living with the 
person for whose protection the DAPO has been made at the point at which the order is made. 
 
Offence of breach of a DAPN/DAPO – reasonable excuse 
 
I would also like to take this opportunity to correct a point I made when asked about the 
question of why the Bill provides that it is an offence to breach the conditions of a DAPN or 
DAPO without reasonable excuse. 
 
When I gave evidence I indicated that I thought that the offence of breaching a Non-

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-memorandum-children-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-memorandum-children-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-memorandum-children-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/children-scotland-bill/introduced/policy-memorandum-children-scotland-bill.pdf
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Harassment Order also requires that the person subject to the order breached it without 
reasonable excuse.  This is not the case.  However, it is an offence to breach the following 
orders “without reasonable excuse”:  
 

• Trafficking and Exploitation Prevention Orders under section 32 of the Human 
Trafficking and Exploitation (Scotland) Act 2015;  

• Trafficking Risk Orders under section 32 of the Human Trafficking and Exploitation 
(Scotland) Act 2015;   

• Sexual Offences Prevention Orders under section 113 of the Sexual Offences Act 2003; 
• Foreign Travel Orders under section 122 of the Sexual Offences Act 2003; 
• Sexual Harm Prevention Orders under section 24 of the Abusive Behaviour and Sexual 

Harm (Scotland) Act 2016 (not yet in force); 
• Sexual Risk Orders under section 34 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016 (not yet in force); 
• Bail conditions under section 27(1)(b) of the Criminal Procedure (Scotland) Act 1995; 
• Liberation conditions under schedule 1 of the Criminal Justice (Scotland) Act 2016;   

• Female Genital Mutilation Protection Orders under section 5Q of the Prohibition of 
Female Genital Mutilation (Scotland) Act 2005 (not yet in force); 

• Forced Marriage Protection Orders under section 9 of the Forced Marriage etc. 
(Protection and Jurisdiction) (Scotland) Act 2011. 
 

 
Part Two – Termination of Scottish Secure Tenancies in Cases Involving Abusive 
Behaviour 
 
Why can’t the court simply transfer the tenancy direct to the victim in sole tenancy 
cases, rather than the landlord then  having  to enter into a new contract with the victim? 
 
As part of the new provisions in the Bill, if the landlord is seeking to recover the tenancy from 
the sole tenant (in this instance, the abuser), one of the conditions of meeting the ground is 
that the landlord must wish to recover possession of the house for the purpose of entering into 
a tenancy with the victim-survivor instead (see section 18(4)(2)(d)(ii) of the Bill, which is part 
of the insertion of paragraph 15A into Schedule 2 of the Housing (Scotland) Act 2001).  
 
Therefore, whilst the court cannot directly initiate and put into place a tenancy agreement 
between the landlord and the victim-survivor, this part of the provision ensures that the tenancy 
transfer will be occurring once the property has been recovered from the sole tenant. It is 
necessary that the landlord completes this process via the victim-survivor directly, rather than 
via the court. 
 
As a Scottish Secure Tenancy is a contract between a social housing landlord and the tenant, 
only those parties can enter into and sign such a contract. 
 
Clarification on the question of reasonableness with regards to landlords raising an 
action 
 
This will be covered in guidance  which will be developed in conjunction with key stakeholders 
and practitioners and will include information on collecting and verifying evidence and  the 
range of factors landlords should be considering in deciding whether raising an action is 
reasonable and appropriate. 
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Clarification on the question of reasonableness with regards to the granting of an 
eviction order 
 
As with the evidential requirements for the granting of a Domestic Abuse Protection Order, 
and should the eviction order sought be defended/contested, the court will be required to test 
the evidence before it to the civil standard of proof, this being the balance of probabilities. As 
part of this, the Bill sets out that the court will need to consider whether it is reasonable to 
make the order (as inserted into section 14 of the 2001 Act by sections 18(3)(b)(ii) and 18(3)(c) 
of the Bill), and as part of that would need to determine whether the conditions of the new 
ground are met – these being that: 

• the tenant engaged in behaviour as defined by sections 2 and 3 of this Bill,  

• the property is the victim-survivor’s only or principal home,  

• the victim-survivor wishes to remain in the property, and,  

• in the instance of the abuser being a sole tenant, that the landlord wishes to enter into 
a tenancy with the victim-survivor instead.  

 
In addition to this, section 18(3)(c) inserts at section 16(3) of the 2001 Act (which provides for 
the powers of the court in possession proceedings) that the court must have regard, in 
particular, to any risk that the tenant will engage in further abusive behaviour (new subsection 
(3ZB)).   
 
Finally, to note that in a situation where a tenant has been convicted of an offence punishable 
by imprisonment and constituting abusive behaviour towards the victim-survivor, within 12 
months of the landlord seeking to recover the property, the court is not required to consider 
reasonableness and must grant the order sought (see sections 18(3)(b)(ii) and 18(3)(c) of the 
Bill). This has been referred to as the ‘streamlined process’ and has already been put into 
effect in legislation at section 16(2)(aa) of the 2001 Act in respect of convictions for offences 
forming the ground for recovery.   
 
When will work on looking at these issues in the private rented sector start? 

This work will start early in 2021. Given the differing legal frameworks and requirements on 
landlords between the private and social rented sectors it is not possible to simply replicate 
the requirements for the social sector. 

We will therefore work with the homelessness pathways working group looking at improving 
housing outcomes for women and children experiencing domestic abuse to explore the issues 
those living in the private sector experience, including transfer of tenancy and problems for 
joint tenants, and what other measures might be necessary to address them. 

How/ when will the challenges of dealing with domestic abuse in Gypsy Traveller 
communities be considered? 
 
Gypsy/Travellers experiencing domestic abuse can benefit from the work already under way 
on the homelessness prevention pathway to remain in, or access, accommodation where 
they are safe.  We will start work in 2021 to look at issues that are specific to Gypsy/Traveller 
accommodation or experiences.  
 
I hope this information is of assistance to the Committee in undertaking its scrutiny of the Bill. 
 
Yours sincerely 
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