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07 January 2021 
 
Dear Convener  
 

I am writing to you in response to the Justice Committee’s Stage 1 Report on the Post-
Mortem Examinations (Defence Time Limit) (Scotland) Bill, published on 13 November 2020. 
 
In its report the Committee noted that its ability to scrutinise the Bill in depth was constrained 

by the circumstances arising from the current pandemic, and also by the volume of other 
business. As a result, the Committee made no recommendation to the Scottish Parliament 
on the general principles of the Bill, and invited the Parliament to consider whether there 
would be merit in the Bill proceeding to Stage 2 given the limited time for further 

consideration. The Committee remarked that the views of the Scottish Government on the 
general principles of the Bill would be of particular relevance to consideration of whether it 
should proceed. 
 

The Scottish Government has also experienced the constraints of a high volume of activity in 
responding to the pandemic crisis, and my own portfolio has, as your Committee noted, been 
involved in a great deal of Bill work of its own. In these circumstances, and in the absence of 
full scrutiny by stakeholders and Committee, our ability to analyse the Bill has necessarily 

been limited. However, on the basis of our examination so far, I can make the following 
remarks. 
 
Like the Committee, we have a great deal of sympathy with the aim of reducing, as far as 

possible, delays in the return of their loved ones’ bodies experienced by grieving relatives. 
The thought that the feelings they must experience, of anguish and loss, should be 
compounded by difficulties of this kind, is an appalling one. This sympathy is, of course, 
shared by prosecutors, defence agents and pathologists. A concrete expression of this 

sympathy is the way these interests co-operated with, and contributed to, the Forensic 
Pathologist Consultation Protocol drawn up by the Crown Office and Procurator Fiscal 
Services (COPFS) for post-mortems. Mr Paterson himself accepts the value of this Protocol, 
which I shall consider further below. 
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Nevertheless, and despite the fact that we have not been in a position to undertake an in-

depth analysis of the Bill, it is clear that there are problems with it, not least because the Bill 
does not (and indeed cannot) address what we consider is the most likely root cause of any 
current delays, namely the difficulty of deploying forensic pathologists in Scotland. As I 
explain below, COPFS has taken significant steps with a view to minimising the requirement 

for defence post-mortems, and to ensure that bodies are retained only where that is truly 
necessary for the proper investigation and prosecution of crime or investigation of deaths. 
Against that background, for reasons we set out below, the Bill would be unlikely to improve 
the position, and could be counter-productive.   

 
The steps which COPFS has taken are these: (i) It has promoted a Protocol, which, through 
the early sharing of a draft post-mortem report prepared by the pathologists instructed by the 
Crown, seeks to facilitate an early decision by the defence as to whether or not they require 

to instruct a separate post-mortem. (ii) COPFS has instituted procedures for regular review 
of retention of a body, with a view to ensuring that this is justified in the interests of the 
proper investigation and prosecution of crime or investigation of deaths.    
 

The Bill sets time limits only in the circumstances in which a person has been charged with 
an offence in connection with causing or contributing to the respective death. This is not 
always the case. Accordingly, in what could prove to be many cases no time limit might be 
set in terms of the Bill until a considerable period has elapsed since the respective death, 

however much one may wish to spare relatives this grief.  
 
Even where a person is charged and an initial post-mortem is carried out, the 14-day limit in 
the Bill is unlikely to be sufficient for the defence, in perfectly good faith, to make a decision 

about whether it requires its own examination. At the conclusion of a post-mortem 
examination under the Crown’s instruction, a death certificate will normally be issued by a 
pathologist. The death certificate is a short form specifying the headline cause of death only. 
A draft post-mortem examination report is then received by the Crown and shared with the 

defence and their instructed pathologist under the terms of the Protocol referred to above. 
The current average time for production of the draft post-mortem report is 14 days. Given 
that the draft post-mortem report may be a key document in the defence decision on whether 
or not a second physical examination is required, it is clear that the time limit foreseen in the 

Bill will not, in many cases, permit an informed decision. 
 
Should the defence make no decision within the permitted period – because, for example, no 
information was available enabling it to do so – the Bill would place the onus, practically 

speaking, on the Crown to make an application to the court to extend the time limit, against 
the possibility that the accused’s right to a fair trial would be compromised and justice could 
not  be delivered for the deceased’s family.  
 

Related to this is the position that the Bill would currently require the Crown to seek an order 
permitting retention of the body, even where the defence had instructed a post-mortem 
within the time limit, if that post-mortem had not actually been carried out. This is very likely 
to be the usual position. In such a case, the grant of the order would no doubt be routine; but 
equally it is hard to see what additional benefit would be obtained by requiring this procedure 

to be followed.   
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Some of the difficulties presented by the Bill may be drafting points. However, we are not 

convinced that the  concept of the Bill will achieve its admittedly very laudable aim. I have 
already observed that in many cases, where a person has not been charged, the Bill would 
not set any deadline for release of the body. In such cases, the COPFS internal processes 
may, nevertheless, in such a case result in release of the body where its retention is no 

longer justified (including in cases where there is no realistic prospect of the cause of death 
being controversial). 
  
What we do know for certain is that in absolutely the best case the Bill would have very little 

effect. Mr Paterson’s evidence quotes figures from COPFS showing that between December 
2018 and December 2019, it instructed 182 post-mortems in homicide cases. However, only 
59 criminal homicide cases subsequently took place. In that period, two defence post-
mortems were requested. I can inform the Committee that the Crown Office advised the 

Scottish Government that from the introduction of the Protocol in October 2018 to the 
beginning of June 2020, 92 homicides had been reported and 3 defence post-mortems had 
taken place. 
 

In the two cases Mr Paterson’s evidence mentions, in one instance, 44 days passed 
between the Crown post-mortem taking place and that of the defence being completed and 
in the other, 20 days elapsed between the post-mortems. This does not, of course, mean 
that the defence had not requested a post-mortem within 14 days or, even if they had not, 

that there was not a perfectly good reason for not doing so, with which the court (in terms of 
the procedures proposed in the Bill) would have agreed. 
 
It is evident that in practice, the effect which the Bill would be likely to have in reducing post-

mortem delays for grieving families would be minimal at absolute best. The potential benefits 
are thus limited. However, we fear that the potential harm is less so.  
 
As discussed above, the deadline leaves, in practice, no time for the defence to consider the 

findings of the full Crown post-mortem, and decide a course of action. Pressure is likely to be 
compounded by the fact that many accused persons in homicide cases are remanded, with 
the communication difficulties that inevitably entails, even without the present crisis. Either or 
both of the unavailability of the full report or difficulties with obtaining clients’ instructions, 

whether actually experienced, or even merely reasonably foreseen, may represent a 
perfectly adequate “cause shown” leading to the court extending the time limit. During 
discussions on the Protocol, defence agents drew attention to their professional legal 
responsibilities in terms of adequate representation of clients. This requirement may be 

expected to play a role in their attitude to the Bill’s provisions. 
 
In these circumstances it is quite possible that either:- 
 

• the defence may instruct a post-mortem examination within 14 days to preserve their 
client’s position pending receipt of the draft post-mortem report and an informed decision as 
to whether or not a physical examination is required; or  
 
• the defence may adopt a default approach of instructing and conducting second post-

mortem examinations to preserve their client’s position within the prescribed time limits. 
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Even the former would be unhelpful, given the existing potential scheduling problems for 

pathologist work, and of finding accommodation for such examinations. The latter would be 
deeply regrettable. Given the low number of defence post-mortems currently being held, it 
would need only very few in addition to these to make that number a multiple of what it is 
now, with the concomitant pressure on the available pathologists compounding any resulting 

delays. 
 
Finally, I am concerned about the possible implications, in certain cases, of the requirement 
the Bill would impose on either the Crown or the defence, to make applications to the court. 

In particular, I am concerned at the potential for the Crown to require to disclose details of 
investigations which are being undertaken - necessarily at an early stage in the progress of 
the case - in order to inform the court's decision. In some cases, the next of kin may also be 
the accused, or be under suspicion; but, in any case, the potential to require to disclose the 

nature of the Crown investigation to the accused at that early stage may be problematic. 
 
I should emphasise, however, that the Scottish Government is unable to take a final position. 
This is partly in view of the same difficulties as the Committee has experienced in terms of 

prioritisation of work, and as a result of a lack of full scrutiny with stakeholders resulting in 
insufficient evidence being available to inform any such position. To this I would also add the 
relatively short time since the COPFS Protocol came into effect. Nevertheless, I hope the 
foregoing is of assistance. 

 
  

 
HUMZA YOUSAF 
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