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Dear Convener 
 
DOMESTIC ABUSE (PROTECTION) (SCOTLAND) BILL – CONSENT BY PERSON AT 

RISK TO MAKING OF A DOMESTIC ABUSE PROTECTION ORDER 

 
I am writing to give further details of stage 3 amendments I have lodged to the Domestic 
Abuse (Protection) (Scotland) Bill which will, if passed, remove the requirement for consent 

from the person at risk before a Domestic Abuse Protection Order (DAPO) can be imposed.  
I will of course explain my reasoning at Stage 3, but I wanted to write as this policy was only 
introduced into the Bill at Stage 2 and members may welcome further information as to why I 
have made this decision in light of the recent Stage 2 consideration of the issues.  

 
This area of the Bill has been considered throughout the scrutiny process.  During Stage 1 
on 22 December, the Committee heard in evidence from Marsha Scott, Chief Executive of 
Scottish Women’s Aid, as to how the views of the person at risk should be taken into 

account.  Ms Scott said:  
 

‘… When we get to the orders, however, we have strong concerns about orders that are 
made without the consent or even directly opposing the will and wishes of women. I think 

that that refers back to what we were saying about women being the best predictor of their 
own harm. I also refer to Patrick Down’s testimony about the whole process working better 
if women support it. 

However, we need flexibility in the system. We all have a duty of care, and if the court is 

convinced that the woman has been coerced, and if there is clear evidence that there is 
imminent danger to the children of the woman involved, we need to build that flexibility in. 
The more we can do to ensure that the court does more than “have regard” when it is aware 
of such evidence, and to require it to seek the views of women and children and listen to 

their input, the better the whole system will work.’ 
 
As Committee Members will be aware, I lodged amendments at Stage 2 which introduced a 
requirement for person B to consent to the making of a DAPO.  I did so informed by 

discussions with Scottish Women’s Aid who re-iterated their view that it was important to 
ensure that the process for making a DAPO respected person B’s autonomy and right to 
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make their own decisions about their safety.  Furthermore, the Scottish Government also 

had a practical concern in that it is unclear how effective a DAPO would be where person B 
does not support its being made and may not cooperate in e.g. informing the police about 
any breaches by person A. 
 

As I said when speaking to the amendments at Stage 2 however, I have always considered 
the arguments for and against providing for an absolute requirement for consent to the 
making of a DAPO to be very finely balanced.   
 

While we remain of the view that one of the ancillary benefits of the system of DAPOs is for 
individual persons at risk to hopefully become more empowered over their own lives, we 
have reflected that an absolute consent provision without leaving any discretion at all to the 
court would in our view unduly curtail the ability of the State to fulfil their responsibilities to 

protect vulnerable persons at risk (which of course is the fundamental purpose of the 
scheme of DAPOs).   
 
That is why I have lodged the amendments I have.  In place of the consent provision is 

suggested provision capturing the policy that requires the court to take account of any views 
of person B as to whether or not person B wishes an order to be made when assessing 
whether to make a DAPO.  Where person B does not wish an order to be made, the sheriff 
must take into account any reasons for that view of which the sheriff is aware. However, the 

Bill will make clear that a lack of consent would not stop a DAPO being imposed if the court 
was satisfied under the test in section 8 of the Bill.   
 
The overall policy effect of all this is that the court, in assessing an application for a DAPO, is 

required to take into account the views of person B, but the need for consent is not a 
requirement.  In many cases, it may be the views offered by person B do inform a decision 
that no DAPO is to be imposed but this will be for the court to determine on a case by case 
basis.In our view and having reflected on this very carefully ahead of Stage 3, I believe 

building in this discretion for the court is the only way the fundamental purpose of the 
scheme of DAPOs can be delivered in each and every relevant case which will enable the 
state to meet its responsibilities to protect persons at risk.     
 

In reaching this view, we have considered the positive obligations which rest on the state in 
protecting individuals from each other.  Article 8 of the European Convention on Human 
Rights (“ECHR”) imposes positive obligations on states which extends to protecting 
individuals from each other (X and Y v. Netherlands [1985] ECHR 4).  It is well-recognised in 

human rights law that the State has a positive obligation to take appropriate steps to protect 
vulnerable people – including women and children affected by domestic violence – from 
threats which pose a risk to their lives, their right to be free from inhuman and degrading 
treatment and their physical integrity (Articles 2, 3 and 8 ECHR – Bevacqua and S v. 

Bulgaria [2008] ECHR 498).  Significantly for the purposes of the present issue,  the 
European Court of Human Rights has specifically held that States need to  put in place legal 
regimes which permit proceedings to be brought even where allegations have been 
withdrawn (Articles 2 and 3 ECHR - Opuz v. Turkey (2010) 50 EHRR 28).   
 

The Committee will appreciate that, before a DAPO can be made, the sheriff has to be 
satisfied that— (i) person A has engaged in behaviour which is abusive of person B, (ii) there 
is an immediate or imminent risk of person A engaging in further behaviour which is abusive 
of person B, and (iii) it is necessary to make the order for the purpose of protecting person B 

from abusive behaviour by person A. The inclusion of an absolute requirement for the 
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consent of person B would imply that, even though the sheriff is satisfied that there is an 

immediate or imminent risk of abusive behaviour and that it is necessary to make the order 
to protect person B from abusive behaviour, nevertheless the order could not be made 
without the consent of person B – regardless of the circumstances or the reasons why 
person B’s consent is not forthcoming. Our considered view, having reflected further on the 

matter, is that such a situation would not be compatible with the State’s positive obligations 
under Articles 3 and 8 ECHR, as interpreted in Opuz v. Turkey (2010) 50 EHRR 28.  
 
We have also have revisited the terms of the Istanbul Convention and in particular Article 52.  

We consider the policy of the amendments I have lodged at Stage 3 reflects the fundamental 
purpose of the scheme of DAPOs which is based on the Istanbul Convention.  The terms of 
Article 52, detailed below, does not contain any requirements in respect of consent of the 
person at risk, but rather is entirely focused on the State being able to protect persons at 

risk: 
 
Article 52 – Emergency barring orders 

Parties shall take the necessary legislative or other measures to ensure that the competent 

authorities are granted the power to order, in situations of immediate danger, a perpetrator of 
domestic violence to vacate the residence of the victim or person at risk for a sufficient 
period of time and to prohibit the perpetrator from entering the residence of or contacting the 
victim or person at risk. Measures taken pursuant to this article shall give priority to the 

safety of victims or persons at risk. 
 
I hope this is helpful in explaining this sensitive area of policy and I am of course happy to 
discuss this with any member of the Committee ahead of Stage 3 debate if they would find it 

helpful. 
 

 
HUMZA YOUSAF 
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