
 

 

Regulations made by the Scottish Ministers and laid before the Scottish Parliament under paragraph 20(3) 
of schedule 4 of the Coronavirus (Scotland) Act 2020 for approval by resolution of the Scottish Parliament 

within 28 days beginning with the day on which the Regulations were made, not taking into account any 

period of dissolution or recess for more than 4 days. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2020 No.  

PRISONS 

The Release of Prisoners (Coronavirus) (Scotland) Regulations 2020 

Made - - - - at     on 4th May 2020 

Laid before the Scottish Parliament 

Coming into force in accordance with regulation 1(1) 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by paragraph 

19(1) of schedule 4 of the Coronavirus (Scotland) Act 2020(1) (“the Act”) and all other powers enabling 

them to do so. 

The Scottish Ministers are satisfied that the making of these Regulations is necessary and proportionate, in 

response to the effects coronavirus is having, and is likely to have, on prisons generally, for the purpose of 

protecting: (a) the security and good order of prisons; and (b) the health, safety and welfare of prisoners and 

those working in prisons. 

In accordance with paragraph 20(2) and (3) of schedule 4 of the Act, the Scottish Ministers are of the opinion 

that, by reason of urgency, it is necessary to make these Regulations without them being subject to the 

affirmative procedure. 

 

Citation, commencement, application and interpretation 

1.—(1) These Regulations may be cited as the Release of Prisoners (Coronavirus) (Scotland) Regulations 

2020 and come into force immediately after they are made. 
 
(2) These Regulations apply to all prisons in Scotland. 
 

(3) In these Regulations, any reference to a person being released under section 1(1)(2) of the 1993 Act 

includes a person who is released under that section as applied by section 6(1)(a)(3) of that Act. 

 

(4) In these Regulations— 

“the Governor’s veto” means the power of the governor of a prison, under paragraph 19(3)(b) of schedule 

4 of the Coronavirus (Scotland) Act 2020, to prevent the early release of a person from that prison under 

these Regulations, 

                                                 
(1) 2020 asp 7. 

(2) Section 1(1) was amended by paragraph 98(1) of schedule 8 of the Crime and Disorder Act 1998 (c.37) and section 15(2)_of the 

Management of Offenders etc. (Scotland) Act 2005 (asp 14). 
(3) Section 6(1)(a) was amended by paragraph 86 of schedule 4 of the Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 

(c.40).  



 

 

“healthcare professional” has the same meaning as it is given in section 17CA of the National Health 

Service (Scotland) Act 1978(4). 

 

Specified class of persons to be released from prison early 

2. —(1) Subject to the Governor’s veto, a person who falls within the class of persons specified in paragraph 

(2) is to be released early from prison in accordance with regulation 3. 
 
(2) The class of persons to be released early from prison is any person who— 

(a) falls within paragraph (3), and 

(b) does not fall within paragraph (4). 

 

(3) A person falls within this paragraph if the person— 

(a) is serving a sentence of imprisonment or detention for a period of 18 months or less, and 
(b) is to be released under section 1(1) or 7(1)(a)(5) of the 1993 Act within the 90 days following 

the date on which these Regulations come into force. 
 
(4) A person falls within this paragraph if the person— 

(a) is serving, or has served, a sentence of imprisonment or detention for an offence that is 

aggravated as described in section 1(1)(a) of the Abusive Behaviour and Sexual Harm (Scotland) 

Act 2016(6), 

(b) is serving, or has served, a sentence of imprisonment or detention for an offence under section 

1(1) of the Domestic Abuse (Scotland) Act 2018(7), 

(c) is serving a sentence of imprisonment or detention for an offence under regulation 8 of the Health 

Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020(8), or 

(d) is the subject of a non-harassment order imposed under section 234A of the Criminal Procedure 

(Scotland) Act 1995(9) or section 8 or 8A of the Protection from Harassment Act 1997(10). 

 

Timing of release 

3.—(1) A person who is to be released early from prison in accordance with regulation 2 must be released 

in accordance with this regulation. 

 

(2) Subject to paragraph (5), where a person is to be released under section 1(1) or 7(1)(a) of the 1993 Act 

within the 30 days following the date on which these Regulations come into force, that person is to be 

released from prison under these Regulations no later than 18th May 2020. 

 

(3) Subject to paragraph (5), where a person is to be released under section 1(1) or 7(1)(a) of the 1993 Act 

within the 60 days following the date on which these Regulations come into force, and paragraph (2) does 

not apply to that person, that person is to be released from prison under these Regulations— 

(a) no earlier than 19th May 2020, and 
(b) no later than 25th May 2020. 

 

  

                                                 
(4) 1978 c.29; section 17CA was inserted by section 38 of the Tobacco and Primary Medical Services (Scotland) Act 2010 (asp 3).  
(5) Section 7(1)(a) was amended by paragraph 86 of schedule 4 of the Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 

(c.40).  

(6) 2016 asp 22. 
(7) 2018 asp 5. 

(8) S.S.I. 2020/103. 

(9) 1995 c.46. Section 234A was inserted by section 11 of the Protection from Harassment Act 1997 (c.40) and was amended by schedule 3 
of the Crime and Punishment (Scotland) Act 1997, section 49 of the Criminal Justice (Scotland) Act 2003 (asp 7), section 15 of the 

Criminal Justice and Licensing (Scotland) Act 2010 (asp 13), paragraph 3 of schedule 2 of the Criminal Justice (Scotland) Act 2016 

(asp 1) and section 5 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016 (asp 22). 
(10) 1997 c.40. Section 8 was amended by schedule 2 of the Damages (Scotland) Act 2011 (asp 7) and section 1 of the Domestic Abuse 

(Scotland) Act 2011 (asp 13) (“the 2011 Act”). Section 8A was inserted by the 2011 Act.  



 

 

(4)Subject to paragraph (5), where a person is to be released under section 1(1) or 7(1)(a) of the 1993 Act 

within the 90 days following the date on which these Regulations come into force, and paragraphs (2) and 

(3) do not apply to that person, that person is to be released from prison under these Regulations— 

(a) no earlier than 26th May 2020, and 

(b) no later than 1st June 2020. 

 

(5) Paragraph (6) applies where, on or before the day on which a person is to be released under these 

Regulations, a healthcare professional has informed the governor of the prison within which the person is 

detained for the time being that, in the healthcare professional’s opinion, the person is likely to have 

coronavirus. 

 

(6) Where this paragraph applies, the person must not be released from prison in accordance with paragraphs 

(2), (3) or (4) and must be released instead on the earlier of— 

(a) the date on which the person is to be released under section 1(1) or 7(1)(a) of the 1993 Act, and 

(b) the date on which a healthcare professional informs the governor of the prison within which the 

person is detained for the time being that the person is no longer likely to have coronavirus. 

 

 

  

St Andrews House A member of the Scottish Government 

Edinburgh 

 2020  
 

 



 

 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made under powers in paragraph 19(1) of schedule 4 of the Coronavirus (Scotland) 

Act 2020 (“the 2020 Act”) and specify a class of persons who are to be released early from prison. The early 

release of persons from prison is subject to the prison governor’s power to prevent release under paragraph 

19(3)(b) of schedule 4. 

Regulation 1 provides for the commencement of these Regulations and clarifies the reference to persons 

being released under section 1(1) of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (“the 1993 

Act”). Regulation 1 also provides definitions for the terms “Governor’s veto” and “healthcare professional”. 

Regulation 2 specifies a class of persons who are to be released early from prison. Regulation 2(3) provides 

that a person is to be released only if they are serving a sentence of imprisonment or detention for a period 

of 18 months or less and are to be released unconditionally under section 1(1), or conditionally under section 

7(1)(a), of the 1993 Act within the 90 days following the coming into force of the Regulations. This will 

mean that only those prisoners who are serving the requisite length of sentence and have reached the requisite 

stage of their sentence on the day these Regulations come into force will be eligible for release. Regulation 

1(4) clarifies that any reference to release under section 1(1) of the 1993 Act includes the release of a young 

offender under that section as applied by section 6(1)(a) of the 1993 Act. 

Regulation 2(4) provides that a person is excluded from early release under these Regulations if they are 

serving, or have served, a sentence of imprisonment or detention for domestic abuse under the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016 or the Domestic Abuse (Scotland) Act 2018. Also excluded 

from early release under these Regulations are those prisoners serving a sentence of imprisonment or 

detention for an offence under regulation 8 of the Health Protection (Coronavirus) (Restrictions) (Scotland) 

Regulations 2020. Regulation 2(4) also excludes those who are subject to a non-harassment order imposed 

under section 234A of the Criminal Procedure (Scotland) Act 1995 of section 8 or 8A of the Protection from 

Harassment Act 1997.  

Regulation 3 makes provision for the calculation of the date of release in accordance with paragraph 19(6) 

of schedule 4 of the 2020 Act. Those who are to be released under section 1(1) or 7(1)(a) of the 1993 Act 

within the 30 days following the day on which the Regulations come into force are to be released under these 

Regulations over the course of the period running from the commencement of the Regulations up to and 

including 14 May 2020. Those who are to be released under section 1(1) or 7(1)(a) of the 1993 Act between 

31 and 60 days following the day on which the Regulations come into force are to be released under these 

Regulations over the course of the following 7 days. Those who are to be released under section 1(1) or 

7(1)(a) of the 1993 Act between 61 and 90 days following the day on which the Regulations come into force 

are to be released under these Regulations over the course of the next following 7 days. Nothing in these 

Regulations affects the release of prisoners under section 1(1) or 7(1)(a) of the 1993 Act. 

Regulation 3 also makes separate provision for calculating the release date of a person who, on the date they 

would otherwise have been released under these Regulations, and in the opinion of a healthcare professional, 

is likely to have coronavirus. If the healthcare professional has informed the Governor of this fact, the person 

is not to be released under paragraphs (2), (3) or (4) of regulation 3 and must instead be released in 

accordance with paragraph (6) of regulation 3. Paragraph (6) provides that a prisoner in these circumstances 

must be released on the earlier of: the date on which the prisoner would otherwise be released automatically 

under the 1993 Act; and the date on which a healthcare professional informs the prison governor that the 

person is no longer likely to have coronavirus. 

  



 

 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2020 No.  

CRIMINAL LAW 

The Criminal Justice (Miscellaneous Temporary Modifications) 

(Scotland) Regulations 2020 

Made - - - - 2020 

Laid before the Scottish Parliament 2020 

Coming into force in accordance with regulation 1(1) 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by section 16(1) 

of the Coronavirus (Scotland) Act 2020(11) and all other powers enabling them to do so. 

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Criminal Justice (Miscellaneous Temporary Modifications) 

(Scotland) Regulations 2020 and come into force immediately after they are made. 

In these Regulations, “the relevant period” means the period during 

which the Coronavirus (Scotland) Act 2020 remains in force. 

Modification of the Criminal Justice (Scotland) Act 2003 

2.—(1) During the relevant period, section 16 of the Criminal Justice (Scotland) Act 2003(12) has effect 

subject to the following modification. 

In section 16(3), after paragraph (a) insert— 

“(aa) the date on which the convicted person is released under or by virtue of regulations made 

under paragraph 19(1) of schedule 4 of the Coronavirus (Scotland) Act 2020(13);” 

Modification of the Victims and Witnesses (Scotland) Act 2014 

3.—(1) During the relevant period, section 27A of the Victims and Witnesses (Scotland) Act 2014(14) has 

effect subject to the following modification. 

In subsection (4), for the definition of “lawful release” substitute— 

““lawful release” means release under or by virtue of— 

(a) the 1989 Act (other than temporary release), 

(b) the 1993 Act, or 

                                                 
(11) 2020 asp 7. 

(12) 2003 asp 7. 

(13) 2020 asp 7. 

(14) 2014 asp 1; section 27A was inserted by S.S.I. 2015/444. 



 

 

(c) regulations made under paragraph 19(1) of schedule 4 of the Coronavirus (Scotland) Act 

2020,”. 

Modification of the Coronavirus (Scotland) Act 2020 

4.—(1) During the relevant period, paragraph 19 of schedule 4 of the Coronavirus (Scotland) Act 2020 has 

effect subject to the following modification. 

(2) In sub-paragraph (9), after the definition of “the 1995 Act” insert— 

““governor” means— 

(a) the governor appointed for that prison under section 3(2) of the Prisons (Scotland) Act 1989, 

(b) in relation to a contracted out prison, the director appointed under section 107(1)(a) of the 

Criminal Justice and Public Order Act 1994,”. 
 

 

 

 

 

     

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

       2020 



 

 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make incidental provision that the Scottish Ministers consider to be appropriate in 

connection with paragraph 19 of schedule 4 of the Coronavirus (Scotland) Act 2020 (“the 2020 Act”). 

Paragraph 19 of schedule 4 of the 2020 Act enables the Scottish Ministers to provide for the early release 

from prison of a specified class of persons. Section 16 of the Criminal Justice (Scotland) Act 2003 (“the 

2003 Act”) and section 27A of the Victims and Witnesses (Scotland) Act 2014 (“the 2014 Act”) both make 

provision for victims to be notified in the event of the relevant offender’s release from prison. Section 16 of 

the 2003 Act applies where the offender has received a sentence of 18 months or more and section 27A of 

the 2014 Act applies where the offender has received a sentence of less than 18 months. 

Regulations 2 and 3 modify section 16 of the 2003 Act and section 27A of the 2014 Act, respectively, for 

the period during which the Coronavirus (Scotland) Act 2020 is in force so as to provide that victims can be 

informed, where they so request, in the event that the relevant offender is released from prison under 

regulations made under paragraph 19 of schedule 4 of the 2020 Act. 

Regulation 4 modifies paragraph 19(9) of schedule 4 of the 2020 Act to clarify by whom the powers 

conferred on governors by paragraph 19(3)(b) of that schedule can be exercised. Contracted out prisons have 

directors instead of governors so regulation 4 modifies paragraph 19(9) to insert a definition of the term 

“governor” so as to include a director in a contracted out prison. This will enable the director of a contracted 

out prison to exercise the power conferred on governors in state-run prisons to prevent the release of a 

prisoner who they consider to pose an immediate risk of harm to an identified person. 

 

  



 

 

 

POLICY NOTE 

 

THE CORONAVIRUS (SCOTLAND) ACT 2020 (RELEASE OF PRISONERS) 

REGULATIONS 2020 

 

SSI 2020/X 

 

The above Regulation is made in exercise of the powers conferred on the Scottish Ministers by 

Paragraph 19(1) of Schedule 4 of the Coronavirus (Scotland) Act 2020.  

 

These Regulations are made under the expedited procedure set out in paragraph 20(2) as the 

Scottish Ministers are satisfied that, for reasons of urgency, it is necessary to make these 

Regulations without them being subject to the affirmative procedure. These Regulations are 

being made as the Scottish Ministers are satisfied that the release of prisoners authorised by 

the Regulations is a necessary and proportionate response to the effects coronavirus is having, 

and is likely to have, on prisons generally, for the purpose of protecting: (a) the security and 

good order of prisons; and (b) the health, safety and welfare of prisoners and those working in 

prisons. 

 

 

Policy objective 

 

Although there has been some reduction in the prison population over recent weeks, our prisons 

have also had to take steps to end visits and reduce time out of cell. A significant number of 

prison staff cannot work, due to ill health, a requirement to isolate or as a result of a need to 

take care of children and family members. Taken together with the changes to prison regimes, 

these factors make prisons an especially challenging environment at present for prisoners, 

prison officers, NHS staff and others who work in our prisons.  

 

These Regulations make provision for a limited number of short-term sentenced 
prisoners to be considered for release on or after 4 May 2020. Eligibility for  release 
will be limited to those who are sentenced to 18 months or less and who, on 4 May 
2020, have 90 days or less left of their time in custody. 
 

The legislation passed by Parliament already provides a number of statutory 
exclusions which specifically exclude from consideration any prisoner convicted of 
sexual or terrorism offences or imprisoned for life. The full range of statutory 
exclusions in the legislation can be found in Section 19 on the following page - 
https://www.legislation.gov.uk/asp/2020/7/schedule/4/enacted.  
 

The regulations will also provide a number of further exclusions in relation to 
domestic abuse, harassment and Covid-19 related offending which are further 
explained below. 
 
In addition, a Prison Governor may veto someone from the scheme where they 
consider that the prisoner presents an immediate risk of harm to an identified 
individual. 
 

https://www.legislation.gov.uk/asp/2020/7/schedule/4/enacted
https://www.legislation.gov.uk/asp/2020/7/schedule/4/enacted


 

 

Scottish Ministers consider a limited form of prison release to be a necessary and proportionate 

response to the current situation in our prisons and this action will help give the SPS improved 

capacity as they move towards single-cell occupancy, and as they continue to work to maintain 

a safe custodial environment. 

 

The Regulations are structured as follows: Regulation 1 provides for the commencement and 

interpretation of these Regulations, Regulation 2 specifies the class of persons who are to be 

released early from prison and Regulation 3 makes provision for the calculation of the date of 

release in accordance with paragraph 19(6) of Schedule 4 of the 2020 Act. 

 

Regulation 1: Citation, commencement and interpretation  

 

These Regulations come into force as soon as they are made on 4 May 2020 in order to 

maximise the period during which the eligible prisoners can be released. 

 

The Regulations will apply to all prisons including contracted out prisons and young offenders 

institutions. Accordingly, regulation 1 clarifies that references to early release under section 

1(1) of the 1993 Act includes references to young offenders released under that section as 

applied by section 6 of the 1993 Act. 

 

Regulation 2: Class of persons who are to be released early 

 

The Scottish Government and Scottish Prison Service have been in detailed discussion 

throughout recent weeks over the current and possible future impact that Coronavirus may have 

on the operation of our prisons, including the effect on staffing, and the conditions for 

prisoners.  After careful assessment of the capacity of the prison estate, the additional flexibility 

required to properly respond to heath concerns, and the necessary staffing levels to maintain 

safe and effective operations - it was agreed with the Chief Executive of the Scottish Prison 

Service that removing around 300-450 short-sentence prisoners will provide a significant 

improvement to operating conditions – whilst still being proportionate to the current situation 

 

Regulation 2 specifies the class of persons who are to be released early from prison limiting 

the class to those sentenced to 18 months or less and who, on 4 May 2020, have 90 days or less 

to serve until their automatic release at the halfway stage of their sentence. Regulation 2 also 

carves out certain categories of prisoners from the specified class of eligible prisoners. 

 

In order to specifically address concerns about domestic violence during the period of 

lockdown we propose to exclude from early release those who are serving or who have served 

a sentence for an offence that is aggravated as described in section 1(1)(a) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016 and those serving or who have served a 

sentence for an offence under section 1(1) of the Domestic Abuse (Scotland) Act 2018. We 

also propose to exclude those subject to a non-harassment order imposed under section 234A 

of the Criminal Procedure (Scotland) Act 1995 or section 8 or 8A of the Protection from 

Harassment Act 1997.  In order to prevent re-release of those recently convicted for Covid-19 

offending we also propose to exclude those serving a sentence for an offence under regulation 

8 of the Health Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020. 

 

Regulation 3: Calculation of the date of release 

 



 

 

Regulation 3 makes provision for the calculation of the date of release in accordance with 

paragraph 19(6) of Schedule 4 of the 2020 Act.   

 

Release is provided for in phases in order to provide certainty for those due to be released and 

in order to ensure release is put into effect swiftly in recognition of the policy aim of reducing 

the prison population. Furthermore phasing in this way provides a reasonable period for release 

planning for those involved so that services can be aligned with release and so there is not an 

unmanageable impact of multiple prisoners becoming eligible and having to be released over 

a very short timeframe. The initial phase is the longest for the purpose of providing additional 

time for making release arrangements in recognition of the shorter lead-in time for release 

planning for that eligible cohort. 

 

The releases brought forward will be phased over three distinct phases (two weeks, one week, 

one week). That would mean from 4 May:  

(a)  prisoners with 1-30 days until their release at the halfway stage of their sentence 

(the earliest date of liberation “EDL”) would be released no later than 18th May 

2020;  

(b)  prisoners with 31-60 days remaining until their EDL would be released no earlier 

than 19th May 2002 and no later than 25th May 2020; and  

(c)  prisoners with 61-90 days remaining until their EDL would be released no earlier 

than 26th May 2020 and no later than 1st June 2020. 

 

In recognition of the particular circumstances of emergency release, which is to be undertaken 

during a pandemic, the regulations also set out specific arrangements in relation to the health 

of prisoners. Release can be delayed on the advice of a healthcare professional for those likely 

to have coronavirus. Where release is delayed on those grounds the prisoner will not be released 

until a healthcare professional informs the Governor that the person is no longer likely to have 

coronavirus or they otherwise reach their original release date and there is no longer an ability 

to hold that person in custody.  

 

Consultation  

 

There is no statutory requirement to consult on these Regulations and no formal consultation 

has been carried out, however a number of partners (including Social Work Scotland, COSLA 

and Victim Support Scotland) have been included in relevant discussions.  

 

Business and Regulatory Impact Assessment  

 

No Business and Regulatory Impact Assessment has been carried out on the Regulations.  

 

Financial Implications 

 

There will be additional impact on public services in Scotland by these measures, however, 

because to the nature of the current emergency situation, detailed financial modelling has not 

been possible.    

 

 

 

 



 

 

POLICY NOTE 

 

THE CRIMINAL JUSTICE (MISCELLANEOUS TEMPORARY MODIFICATIONS) 

(SCOTLAND) REGULATIONS 2020  

 

SI 2020/X 

 

The above Regulations are made in exercise of the powers conferred by section 16 of the 

Coronavirus (Scotland) Act 2020. 

 

The above instrument is subject to negative procedure 

 

Policy objective 

 

These regulations make changes to the Victim Notification Scheme (VNS) to ensure that 

victims who have registered with the VNS can receive information about an offender’s release 

from prison under the emergency release arrangements. 

Specifically, these regulations modify section 16 of the Criminal Justice (Scotland) Act 2003 

and section 27A of the Victims and Witnesses (Scotland) Act 2014 for the period during which 

the Coronavirus (Scotland) Act 2020 is in force.  

The practical effect of these modifications is that victims, who have requested such information 

through the VNS, can be informed that the relevant offender is released from prison under 

regulations made under paragraph 19 of Schedule 4 to the 2020 Act. 

Section 16 of the 2003 Act and section 27A of the 2014 Act both make provision for victims 

to be notified (through the VNS) in the event of the relevant offender’s release from prison. 

Section 16 of the 2003 Act applies where the offender has received a sentence of 18 months or 

more and section 27A of the 2014 Act applies where the offender has received a sentence of 

less than 18 months. 

Without these modifications, neither section 16 of the 2003 Act nor section 27A of the 2014 

Act would apply where an offender is released under regulations made under the 2020 Act. 

This would prevent Scottish Ministers from informing a victim where the relevant offender is 

released from prison. These regulations remedy this issue.  

These Regulations also modify paragraph 19(9) of schedule 4 of the 2020 Act to clarify the 

term “governor” as used in paragraph 19(3)(b) of schedule 4. The provisions on early release 

from prison in paragraph 19 of schedule 4 apply to all prisons including contracted-out prisons 

and young offenders institutions. The power to prevent a person’s release on grounds that they 

The practical effect of these modifications is that— 

• victims who are registered on one of the two victim notification schemes can be 
informed that the relevant offender has been released from prison under 
regulations made under paragraph 19 of Schedule 4 to the 2020 Act; and 

• the Director of a contracted out prison can exercise the power to prevent the 
release of a prisoner which is conferred on a Governor of a prison under 
paragraph 19(3)(b) of schedule 4 of the 2020 Act. 



 

 

pose an immediate risk of harm to an identified individual is conferred on the governor of the 

prison. However, contracted-out prisons do not have a governor as that role is carried out by a 

director appointed by the contractor. 

These Regulations modify paragraph 19(9) to clarify that the reference to governor in 

paragraph 19(3)(b) includes a reference to the director of a contracted-out prison. Without this 

modification, a director of a contracted-out prison would be unable to exercise the power in 

paragraph 19(3)(b) to prevent the release of a person on grounds of risk and would instead be 

duty bound to release every prisoner falling within the class specified in regulations made under 

paragraph 19(1). 

 

Consultation  

 

There is no statutory requirement to consult on these Regulations and no formal consultation 

has been carried out, however a number of partners (including Social Work Scotland, COSLA 

and Victim Support Scotland) have been included in relevant discussions.  

 

Business and Regulatory Impact Assessment  

 

No Business and Regulatory Impact Assessment has been carried out on the Regulations.  

 

Financial Implications 

 

There will be additional impact on public services in Scotland by these measures, however, 

because to the nature of the current emergency situation, detailed financial modelling has not 

been possible.    

 

  



 

 

           

 

EQUALITY IMPACT ASSESSMENT  

 

Title of Policy 

 

The Release of Prisoners (Coronavirus) 

(Scotland) Regulations 2020 - covering 

application of early release of prisoners 

under Coronavirus (Scotland) Act 2020 

Summary of aims and desired 

outcomes of Policy 

This Regulation sets out the eligibility 

conditions for early release of a limited 

number of short-sentence prisoners, as 

allowed for in the 2020 Act. 

This action is required to protect the security 

and good order of prisons; and the health, 

safety and welfare of prisoners and those 

working in prisons.  

A reduction in the prison population will 

increase the available operational capacity 

within the prison system. This will  in turn 

increase the flexibility prisons have to 

support prisoners including with any 

healthcare needs and it will create scope to 

ease restrictions on the prison regime 

slightly, easing pressure on those living and 

working in prisons 

Directorate: Division: team Justice Directorate:  

Community Justice Division - Prison Release 

Team 

 

Executive summary 

The Regulation sets out the eligibility conditions for consideration for early release under the 

terms of the Coronavirus (Scotland) Act. A number of statutory exclusions are contained in 

that Act. The Regulation provides sets out the class of prisoner to be released, defined by 

sentence length time left in custody. The Regulation also sets out a number of further 

exclusions from consideration in relation to domestic abuse or Covid-19 related offending.  

The criteria have been selected to allow the identification of a sufficient number of individuals 

to be released (between 300-450) which will produce the intended positive impact on the prison 

population, whilst remaining proportionate under the current circumstances. 

The eligibility criteria do not use as a basis for selection any protected characteristics, so the 

profile of those selected should correspond to the overall profile of the short-sentence prisoner 

population.  

However this EQIA seeks to provide analysis of the policy impact to help demonstrate that 

there is no unintended or disproportionate impact on those with those protected characteristics. 



 

 

It is also recognised that this starting group are of a particular profile (for example the prison 

population is majority male).  

In terms of impact on the general public, there was consideration of the potential impact as a 

result of any potential reoffending (which can often disproportionately impact on more 

vulnerable members of society) and that was mitigated by the exclusion of individuals whose 

offending history would suggest a heightened risk to the public (ie those whose offending 

resulted in a longer sentence; a post-release supervision order; or were sentenced for a domestic 

abuse offence or were subject to a non-harassment order). 

 

Background 

Given the nature of emergency release and the current pandemic this EQIA has been completed 

as extensively as the available time allows.  

The Regulations establish that only those prisoners who are eligible on the date on which the 

regulations come into force will be considered for early release.  This will limit the maximum 

number of individuals who may be directly affected (which is proportionate to the need to 

reduce the overall prison population). 

The Regulations also establish a specific time period for release to take place (the 28 days 

following the making of the Regulation, although Parliamentary approval would allow for the 

Regulation to be in force for up to 180 days). 

The key aspects of the eligibility criteria are as follows: 

• Prisoners will only be considered if they are (a) sentenced to 18 months or less – and (b) on 

4 May 2020, within 3 months of their scheduled release date at the halfway stage of their 

sentence; 

• The Coronavirus Act rules out release for life sentence prisoners, those sentenced for sex 

offences or terrorism offences, or with supervision orders (the full list of statutory exclusions 

is in the Act itself). 

• The proposed regulations will further exclude prisoners serving or who have served a 

sentence for domestic abuse offences or aggravations. The Regulations will also exclude 

those serving a prison sentence for certain Covid-related offences and those subject to a non-

harassment order. 

• The Coronavirus Act also enables Prison Governors to veto the release of any prisoner 

where such release would present an immediate risk to an identified individual.  SPS will 

issue specific guidance to staff to ensure consistent and robust handling of this process. 

• The associated Regulations - The Criminal Justice (Miscellaneous Temporary 

Modifications) (Scotland) Regulations 2020  - will amend section 16 of the Criminal Justice 

(Scotland) Act 2003 and section 27A of the Victims and Witnesses (Scotland) Act 2014 for 

the period during which the Coronavirus (Scotland) Act 2020 is in force.  This will ensure 

that individuals who have registered with the VNS will be notified of any early releases 

under this process of a prisoner in respect of whom they have recorded their interest. 

• Where an individual otherwise selected for early release is diagnosed with Covid-19, their 

release may be delayed on the advice of a healthcare professional until their condition 

improves.  

 



 

 

The Scope of the EQIA 

An EQIA was completed during the passage of the Coronavirus (Scotland) Act 2020 which 

considered the potential impact on each of the protected characteristics was considered.  The 

Scottish Government found no evidence to suggest that any of these groups would be 

disproportionately adversely affected by the Act.  This additional EQIA has been completed to 

accompany the Regulations to make a further assessment of impact.  

Any potential impact will be limited in scale due to the restriction on the number of individuals 

that will be considered for release.   

In considering the extent of impact it is relevant that all the individuals being considered would 

have been released within the next three months at the scheduled completion of the custodial 

section of their sentence.  

 

Key Findings 

The demographic of the expected cohort of individuals eligible for early release is deemed 

likely to be proportionate to the current make-up of the short sentence prison population (and 

as such, may reflect any comparative imbalances already identified in the prison population 

compared to the general population – for example the overall prison population is 

predominantly male).   

The process is applicable across all prisons where eligible prisoners are held, and there is no 

particular provision to release prisoners from specific prisons or locations, which removes the 

potential for any differential effects which that may have produced. 

The eligibility criteria and release process set out in the regulations is blind to the protected 

characteristics of age, gender reassignment, marriage/civil partnership, race religion or belief 

and sexual orientation. As such it is not anticipated there is likely to be a disproportionate 

impact of emergency release on people with these characteristics.  

Establishing the core eligibility on sentence length and time left to serve is intended to deliver 

a fair and equitable process to identify the individuals to be released; whilst excluding 

individuals whose previous offending suggests a greater risk to the general population.  In any 

case, all individuals who are eligible to be released will be within 3 months of their scheduled 

release date, and as such, any material impact of their release is likely to be similar to their 

being released as planned, and only being brought forward by a matter of weeks.   

The eligibility criteria do not themselves make special allowance for individuals whose 

personal circumstances may possibly place them at a specific risk if they were to be released 

through this process. However, preventing eligibility for early release from prison on those 

grounds may not have been an appropriate response to any such vulnerability. Rather, release 

planning can help ensure appropriate community arrangements can be put in place for any 

specific vulnerabilities or needs (through pre-release activity within prison, and through 

planning by local authorities and partner organisations, informed by the regular reports of all 

prisoners due to be released in the next 12 weeks which are provided by the Scottish Prison 

Service ).  

The process does not make special allowance to include individuals who would not qualify 

under the standard criteria, but whose age, ill-health or other personal circumstance might 

otherwise present a particular concern at the present time.  Applying a broader case-by-case 

decision process would be complex, and difficult to achieve in a consistent, equitable and 

timeous manner.  However, there is an existing process for compassionate release which is 



 

 

available to consider applications from individuals whose circumstances (eg pregnancy or 

severe ill health) raise specific concern. Furthermore the underpinning operational practices for 

this process allows Governors to consider information about factors that may relate to 

vulnerability, such as details of any interaction with the SPS suicide prevention strategy, which 

can be considered as part of the assessment of risk of harm. 

For those released, any potential impact on the individual will be mitigated by reasonable 

actions being taken to engage them with mainstream public services in the community – 

whether to obtain basic public services (housing, healthcare, benefits), or to address any 

additional needs relating to coronavirus (such as assistance to maintain self-isolation, or 

“shielding” arrangements).  While the time to prepare for release will be constrained compared 

to usual processes, arrangements are being made to expedite the pre-release consideration of 

prisoners' circumstances, and the sharing of information with community based services.  

Additional information is being provided to all prisoners scheduled for release in the present 

time, to advise where and how they can access support services.  Dedicated liaison 

arrangements have been set up between prisons and local authorities to expedite the release 

process.  DWP have established a dedicated phone helpline to assist released prisoners to claim 

their benefit entitlement.  Third sector throughcare services are adjusting their operations 

accordingly. These processes reflect the basic release planning and support services that would 

usually be available to prisoners of this type upon release, with some adjustment to expedite 

activities.   

Regarding the possible effects on the wider community, the Act and proposed regulations take 

specific action to exclude groups of prisoners whose offending history would suggest a 

heightened risk to the public.  

Furthermore, under the Act, Prison Governors will be able to take decisions to veto the release 

of an individual under this process, where to do so will present an immediate risk to an 

identified individual.  

Where an individual otherwise selected for early release is assessed as being likely to have 

Covid-19, their early release may be delayed on the advice of a healthcare professional until 

such time as their condition improves. 

Where an individual is released to a family home or other shared household, there may be a 

disproportionate impact on female partners, family members or other in the community.  As 

previously noted, this potential negative effect will be mitigated by the regulation excluding 

individuals sentenced to domestic abuse or subject to a non-harassment order from the early 

release process.   

Conversely, the release of other individuals under this process may provide a benefit to other 

households, in terms of capacity for assistance with childcare and caring responsibilities within 

the household, which can often fall disproportionately on women, sibling children or older 

relatives.  

 

Recommendations and Conclusion 

Overall, we anticipate that the regulations will have no differential impact in respect of those 

prisoners with the listed protected characteristics.  The overall impact of release is deemed 

likely to be proportionate to the current short-sentence prisoner population.  

Where there is a potential impact upon the individual, efforts are being made to address their 

needs as far as possible within associated procedures for release. 



 

 

Any potential secondary effect on individual households or the wider community is being 

strongly mitigated by the exclusion of those individuals offending history would suggest a 

heightened risk to the public (either through the terms of the Act, the regulations, or the veto 

of specific individuals by Prison Governors) 

The Scottish Government has considered whether the provisions could constitute conduct 

prohibited by the Equality Act. The provisions will apply to all prisoners satisfying the 

eligibility criteria irrespective of protected characteristic and will therefore not constitute direct 

discrimination on that basis.   

The Scottish Government has also considered whether the provisions could constitute indirect 

discrimination. It is not anticipated that the provisions could give rise to more significant 

impacts on certain protected groups. Where any possible impact may arise, the Scottish 

Government considers the impacts are justified and a proportionate means of achieving the 

legitimate aim of increasing the capacity of the Scottish Prison Service and mitigating the 

possible spread of infection. 

  



 

 

 


