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Dear Convener, 
 
I am writing to you in response to the Justice Committee’s Stage 1 Report on the 
Culpable Homicide (Scotland) Bill, published on 13 November 2020. 
 
The Scottish Government notes that its ability to scrutinise the Bill in depth was 
constrained by the circumstances arising from the current pandemic, and also by the 
volume of other business.  As a result, the Committee made no recommendation to 
the Scottish Parliament on the general principles of the Bill, and invited the 
Parliament to consider whether there would be merit in the Bill proceeding to Stage 2 
given the limited time for further consideration and given the Presiding Officer's 
views on the legislative competence of this Bill.  The Committee remarked that the 
views of the Scottish Government on the general principles of the Bill would be of 
particular relevance to consideration of whether it should proceed. 
 
The Scottish Government has also experienced the constraints of a high volume of 
activity in responding to the pandemic crisis, and my own portfolio has, as your 
Committee noted, been involved in a great deal of Bill work of its own.  In these 
circumstances, and in the absence of full scrutiny by stakeholders and Committee, 
our ability to analyse the Bill has necessarily been limited.  However, on the basis of 
our examination so far, I can make the following remarks. 
 
Like the Committee, the Scottish Government has a great deal of sympathy with 
those families who have lost a relative whilst attending their workplace.  We also 
appreciate that there are a number of families for whom this Bill's provisions will be 
important given the tragic circumstances behind the death of a loved one whilst 
attending their workplace.  The Scottish Government also appreciates that many of 
those families and those who support this Bill are of the view that the UK 
Government Corporate Manslaughter and Corporate Homicide Act 2007, (“the 2007 
Act”), is inadequate and cite the lack of prosecutions under this Act as a clear 
example of its deficiencies.   



 
I think it is important to bear in mind, however, the lack of prosecutions under the 
2007 Act, does not necessarily lead to the conclusion that it is not fit for purpose.  As 
the Committee will be aware, it is for prosecutors and the courts to use the offence in 
the 2007 Act where the evidence of a case justifies it.  However, the Scottish 
Government’s position is that if current legislation could be improved by new 
devolved legislation, it will consider what further steps should be taken. 
 
In saying that, even with the limited scrutiny the Committee was able to undertake, it 
is clear there are legislative competency and policy concerns that have been raised 
by it regarding this Bill.  I set out the Scottish Government’s views on these matters 
below. 
 
Legal Considerations 
 
The Scottish Government notes this Bill has obtained a negative legislative 
competence certificate from the Presiding Officer.  Based on a preliminary analysis 
of the competency of this Bill the Scottish Government is also of the view the 
provisions in the Bill which give effect to the policy intention behind it are outwith the 
legislative competence of the Scottish Parliament.   
 
As part of the process of determining the legislative competence of the Bill, the 
Scottish Government has considered whether section 1, taken together with section 
7, relate to the reserved matter of “business associations” by applying the purpose 
test and having regard to the effect of the provision in all the circumstances.  It is our 
view that the provisions relate to matters which are reserved under Section C1 of 
Schedule 5 to the Scotland Act 1998 (“the 1998 Act”). 
 
The Scottish Government also considers that: 
 

 section 2(2) is outside the legislative competence of the Scottish Parliament 
because the purpose of that provision is to regulate entities which are covered 
by reservation C1 by attaching criminal liability to them; and 

 

 section 3(2), read together with sections 4 and 5, deals with how non-natural 
persons can commit the offence of culpable homicide by gross negligence.  As 
such, is also considered to be outside the legislative competence on the basis 
of the C1 reservation. 

 
The Scottish Government also believes that: 
 

 there is potential for provisions in sections 2 and 3, read together with the 
provisions in sections 4, 5 and 8, to raise issues in regards to the reservation 
of health and safety in terms of section H2 of Schedule 5 to the 1998 Act; and 

 

 the provisions in the Bill fail the test in section 29(4) of the 1998 Act. 
 
We also have concerns regarding section 11 of the Bill which deals with Crown 
application and that there is likely to be a problem that is encountered with section 
2(3) of the Bill in terms of Article 7 of the ECHR. 



 
The Scottish Government is also of the view (as a result of the competency issues 
discussed above) it would not be easy to amend the provisions of the Bill at Stage 2 
so as to bring it within competence without significantly diminishing the policy 
intention behind the Bill leaving behind a Bill which would undoubtedly not be 
acceptable to the member who introduced it or to those who support the Bill. 
 
Given the Bill provides to criminal offences that could lead to individuals receiving 
sentences of life imprisonment, a successful challenge under the Scotland Act 1998 
could have damaging and considerable ramifications in given cases.  
 
Policy considerations 
 
The Scottish Government has also given consideration to the policy of the Bill and 
would offer the following views. 
 
Amending the common law 
 
The principal purpose of the Bill could be said to be addressing perceived problems 
with the common law on culpable homicide in respect of the attribution to large 
organisations of criminal liability for causing death, either recklessly or by gross 
negligence. 
 
Section 1 creates two new statutory offences of culpable homicide where an 
individual or non-natural person, whether by act or omission, causes the death of 
another person recklessly or by gross negligence.  Section 2 provides the meaning 
of causing death recklessly and section 3 provides the meaning of causing death by 
gross negligence.  It is stated in the Explanatory Notes that section 14 makes clear 
that the provisions in the Bill are without prejudice to the existing offence of culpable 
homicide at common law.  The intention of the Bill is therefore that the offences 
created are in addition to and not in substitution for the common law of culpable 
homicide.  
 
However, sections 1 to 3 of the Bill amend certain aspects of the common law of 
culpable homicide while at the same time the Bill asserts that amendments are 
without prejudice to existing law.  It is therefore not clear where the dividing lines 
would be, how that interaction would work in practice and what the effects of this Bill 
would be on the common law. 
 
In the analysis of the consultation responses, Claire Baker accepted this is a 
complicated area of law and reiterated that view by stating in the Policy 
Memorandum the following: 
 

“66. The boundaries between murder and culpable homicide are not clear and 
too much is left to interpretation. The crime of culpable homicide is also too broad 
in scope and there are complexities from the numerous circumstances in which it 
could apply.” 

 
Therefore, a compelling policy consideration is whether it would be appropriate for 
this Bill to take forward proposals to amend the common law of culpable homicide 



(which has been accepted as being complicated) without taking into consideration 
recommendations from the Scottish Law Commission’s (SLC) much wider 
consideration and review of homicide as currently being undertaken in their Tenth 
Programme of Law Reform which was announced in February 2018 and which is 
expected to be completed in 2023.  It is clear the length of time to complete this 
project reflects both the importance of the project and the complexity involved in 
undertaking such an examination of the law in this area. 
 
Claire Baker stated she would give consideration to the response from the Law 
Society of Scotland and its consultation response regarding the SLC’s project to 
review the law of homicide.  However, the Scottish Government considers there has 
been a failure to do this in the drive to push forward the proposals in this Bill even 
though at paragraph 72 of the Policy Memorandum it states: 
 

“72. The need to review and reform the law of culpable homicide is generally 
accepted. The crime of culpable homicide has evolved in accordance with 
relevant case law and language over a number of years, and much of the case 
law and language used in connection with the crime is from a time where the 
death penalty existed for murder.” 

 
The Scottish Government considers that as a result of the desire to change the law 
of culpable homicide in order to address what is considered to be issues created by 
the “identification principle”, there is a significant danger of unintended 
consequences.  Mrs Baker believes the Transco case showed it is impossible to 
prove the elements of the ‘identification principle’ in anything other than the smallest 
companies with the simplest of management structures.  She therefore believes that 
large companies with complex management structures are presently beyond the 
reach of the law for culpable homicide and as such the law needs to be changed as 
soon as possible. 
 
This is borne out in comments made in the Policy Memorandum regarding the SLC’s 
current project: 
 

“95. The work of the Scottish Law Commission appears focused on homicide as it 
is committed by an individual, rather than by an organisation. This Bill seeks to 
address the difficulties in prosecution of organisations and groups.  

 
96. By way of consultation and previously proposed Member’s Bills, consultation 
regarding the law of culpable homicide has already been taking place over a 
number of years and the Parliament has the means to approve legislation within 
the current session. The advantages of delaying action until the conclusion of the 
work of the Scottish Law Commission are unclear. The annual statistics on 
workplace deaths however provide evidence against further delay.”  

 
In light of Claire Baker’s own views in relation to the complexity of the law in this area 
and the SLC’s current project, the Scottish Government considers it would be 
appropriate to wait the outcome of the wider review of homicide (including culpable 
homicide) being undertaken by the SLC before making any decisions about 
changing the law of culpable homicide.  This will avoid any piecemeal approach to 



reform of the law being taken in this area and avoid any unintended consequences 
as a result.   
 
It is understood that the work of the SLC is not going to consider the areas covered 
by this Bill.  In large part, this is because the SLC consider this area of law to be 
reserved and wish the focus of their project to remain on the substantive criminal law 
of culpable homicide (which is devolved).  The Scottish Government take the view 
that there should be no reform of one part of the law relating to culpable homicide 
until a set of new, reformed culpable homicide criminal law is in place.  So on that 
key point alone, the Scottish Government is not able to support this Bill. 
 
Aggregation 
 
A further policy issue that the Scottish Government has considered is in relation to 
one of the key elements of the Bill under section 2(3) which relates to “aggregation”.  
The purpose of which is to aggregate the offence of causing death recklessly in 
order to ensure a non-natural person can be deemed guilty of such an offence under 
section 1(a).  Section 2(3) states: 
 

“Where the conduct of an individual responsible person does not cause the death 
of another person recklessly, a non-natural person is guilty of the offence in 
section 1(a) if the acts or omissions done by a number of different responsible 
persons at different times, when considered together, amount to causing the 
death of another person recklessly.”  

 
This applies even if each individual responsible person could not be found guilty of 
culpable homicide in relation to their actions viewed in isolation.  This could be seen 
as a challenging extension of the criminal law and there is a potential for 
incompatibility with Article 7 of ECHR as mentioned above.   
 
It is not clear how section 2(3) would operate in practice, for example, in terms of the 
test that would apply in order to assess when actions taken together are sufficient to 
amount to contravention of section 1(a).  It therefore raises the question whether the 
offence is clearly defined in law.  Further, a question that needs to be addressed is 
whether it is fair and ECHR compliant to aggregate the actions of different individuals 
in this way and the Scottish Government considers this doubtful on both counts.   
 
Art and part 
 
Section 6 deals with art and part guilt (the Scots law term of aiding and abetting an 
offence), which states: 
 

“A responsible person is guilty of being art and part of culpable homicide where 
the responsible person’s conduct forms part of the acts constituting the offence 
under section 1.” 

 
On the face of it, this provision would apply even where the organisation has only 
been found guilty on the basis of aggregation under section 2(3).  Thus there is at 
least the possibility that an individual could be found guilty art and part even where 
their actions viewed in isolation do not constitute an offence. 



 
The Scottish Government does not think it is appropriate or fair for a person to be 
held criminally liable in this way. 
 
Corporate Manslaughter and Corporate Homicide Act 2007 
 
It is also not clear how this Bill will interact with the UK wide 2007 Act and whether 
this Bill is intended to replace the 2007 Act offence or operate alongside it. 
 
It would appear that the purpose of sections 2(2) and 3(2) of this Bill is, as mentioned 
above, to deal with the problems associated with the “identification principle” which 
was raised during the Transco case.   
 
The 2007 Act addressed this issue by creating the offence of corporate homicide in 
Scotland, creating a senior management test combined with an objective test of a 
gross breach of a relevant duty of care in order to bypass the “Transco loophole” (as 
opposed to closing it).  The existing common law of culpable homicide is left 
untouched by the 2007 Act.  If the law were to be found lacking in this area, it would 
be for Westminster to legislate insofar as matters are outwith the competence of the 
Scottish Parliament.  
 
The senior management test represents a reasonably wide definition and, while each 
case will ultimately turn on its own facts and circumstances, it seems unlikely that an 
organisation could avoid prosecution solely on the basis of its management structure 
as stated by Claire Baker and those who support this Bill. 
 
Conclusion 
 
There are a number of policy concerns the Scottish Government has with this Bill 
even if it was competent to legislate for in the Scottish Parliament.  These are: 
 

 the way the Bill seeks to amend the common law of culpable homicide by taking 
a piecemeal approach to reforming the law without waiting for the SLC’s review 
to be completed.  Any reform of culpable homicide as it applies to organisations 
should in the Scottish Government’s view only be considered once a set of new, 
reformed culpable homicide criminal law is in place,   

 

 the lack of clarity in the way this Bill interacts with the existing provisions in the 
2007 Act, 

 

 the lack of clarity as to how aggregation would operate.  It is not clear how a 
jury would assess when such individual actions which do not, considered 
separately, constitute culpable homicide are “sufficient” considered together for 
these purposes to prove that the organisation has committed culpable 
homicide.  The Bill does not set out what test would apply, and 

 

 the rules under section 6 ‘(Art and part’) and whether this approach is correct 
and fair. 

 



It is clear, based on the Committee’s own observations, the decision of the Presiding 
Officer not to certify the Bill and the competency issues discussed above, there are 
clearly doubts over the legislative competence of this Bill.  As the Committee is 
aware, if there is doubt about competence, this could call into question future 
prosecutions made under any legislation that is passed. 
 
As previously stated, the Scottish Government is also of the view it would be difficult 
to amend the provisions of the Bill at Stage 2 so as to bring the Bill within 
competence without significantly diminishing the policy intention behind the Bill.  
Such an approach, if undertaken, would likely not be considered acceptable by 
Claire Baker or those who support this Bill. 
 
Therefore, for the reasons given, the Scottish Government is not able to support this 
Bill. 
 

 
        HUMZA YOUSAF 


