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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM SENATORS OF THE COLLEGE OF JUSTICE IN 
SCOTLAND 
 
The Senators would comment as follows. 
 
1. The Senators welcome the introduction of the Bill and agree that the purposes of 

the proposed legislation as identified by the Committee are both desirable and 
necessary. 
 

2. In responding to the Committee’s invitation to provide their views the Senators 
reiterate what they have said in response to previous consultations on proposals 
for the reform of defamation and that is that many of the questions suggested by 
the Committee are questions of policy as to which the Senators hold no view and 
do not wish to express a view. For example, achieving what is seen to be the right 
balance as between freedom of expression and the protection of individual 
reputation is of fundamental importance in this area of law, but it is not for judges 
to suggest where such a balance should, as a matter of generality, be struck; that 
is a social or political question. It is not our intention to encroach on matters of 
policy and we would not wish to be understood as having done so. 

 
3. We have not understood the purpose of either the Scottish Law Commission or the 

Scottish Government as being to provide a comprehensive code for the law of 
defamation. The common law of qualified and absolute privilege, for example, is 
untouched by the Bill, although additional privileges are conferred. We take it that 
codification, if there is to be codification, is a project for the future, perhaps taken 
together with further reform specifically in relation to internet and other digital 
communication. However, by providing a statutory definition of “defamation” and 
repealing some if not all of the existing statutory provision relating to the law of 
defamation in Scotland, the Bill goes some way towards a comprehensive 
statement of the law. The Senators strongly support Scottish Government’s 
objective of making the law of defamation accessible. One of the ways of doing 
that is to provide that as much of the law as possible is to be found clearly stated 
in one statute. We note that the Bill does not seek to consolidate statutory law on 
defamation. When the Bill passes into law sections 9 – 12, 14 and 16 – 18 of the 
Defamation Act 1952 will remain in effect in Scotland.  
 

4. As indicated above, one way of making the law of defamation more accessible is 
to make the Bill a more rather than less comprehensive statement of what the law, 
or at least its general framework, is. In response to the 2019 consultation the 
senators agreed with the approach of the then draft Bill which was to omit any 
definition of “defamatory” or “statement”. The current Bill departs from the draft Bill 
in that it provides definitions of these basic concepts in section 1(4). We would see 
the terms adopted, taken with the defences, as conforming to the existing law. We 
commend the approach of the Bill, notwithstanding our previously stated 
agreement with the different approach of the draft Bill. We see the Bill as marking 
a move towards a comprehensive statement of the law as an emanation of statute. 
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That should make the law more accessible and clearer. It can be built on by further 
amendment. 

 
5. Among the questions suggested by the Committee is one inquiring as to views on 

the proposed ‘serious harm test’ and whether this “should … follow the meaning 
applied by the UK Supreme Court to the equivalent provision in English law 
(section 1 of the Defamation Act 2013)”. We have not found the purport of this 
question to be entirely clear but would respond as follows. Section 1(2)(b) of the 
Bill introduces as a requirement for actionability that the statement has caused or 
is likely to cause “serious harm to the reputation of B”. This provision has an English 
parallel in section 1(1) of the Defamation Act 2013 which was subject to the 
consideration of the Supreme Court in Lachaux v Independent Print Ltd and 
another [2019] UKSC 27. The English provision provides that a statement is not 
defamatory unless its publication has caused or is likely to cause serious harm to 
the reputation of the claimant. The Supreme Court held that the serious harm test 
imposed an additional threshold and that a claimant must demonstrate that that 
threshold has been crossed as a matter of fact. Among the reasons for the 
introduction of the serious harm test in England was to reduce “libel tourism” that 
is litigating in England in the hope of substantial damages without having any real 
connection with the jurisdiction. This has not been seen to be an issue in Scotland 
and in any event is addressed by section 19 of the Bill but, as the senators noted 
in their response to the 2019 consultation, that is not to say that there is no risk of 
vexatious or bad faith claims being made in Scotland which might be discouraged 
by a serious harm test. We maintain our support for the introduction of the test. As 
that test is stated in the Bill it would operate at a point which is theoretically different 
from the parallel English provision, but its effect would be the same. Serious harm 
would have to be something more than simply a tendency to lower reputation and, 
on the interpretation favoured in the Supreme Court and, it may be suggested, on 
the plain meaning of section 1(2)(b), it would have to be proved as a matter of fact. 
Needless to say, the practical impact of the introduction of the serious harm test 
into the law of Scotland will depend on the court procedures which are adopted to 
give it effect. 
 

6. It will not escape the Committee that “another member State”, as in section 19, 
became an inapposite expression on 31 January 2020. Similar but not identical 
considerations would appear to arise in relation to “Lugano Convention” and “the 
Brussels Regulation” 

 
7. We see value in removing the presumption in favour of trial by jury of an action for 

defamation (section 20) 
 
8. As the Senators observed in their response to the 2019 consultation, reducing the 

relevant period to one year from first publication (section 32) makes for a relatively 
short limitation period, albeit one which is in line with that applicable in England. 

 
9. We accept the force of the Scottish Law Commission’s opinion, reflected in the Bill, 

that any internet specific reform should await further UK-wide consideration. 
 
Senators of the College of Justice in Scotland 
18 February 2020 


