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JUSTICE COMMITTEE 
 
DEFAMATION AND MALICIOUS PUBLICATIONS (SCOTLAND) BILL 
 
SUBMISSION FROM CAMPBELL S DEANE, BANNATYNE, KIRKWOOD, 
FRANCE & CO 
 
I have previously made submissions in respect of the proposed legislative reform, as 
well as being part of the Scottish Law Commission Advisory Group and participating 
in the Round Table Evidence taking session of the Justice Committee on 12 June 
2018. I have also written various newspaper and journal articles concerning the 
proposed reform in this field, in which I specialise. 
 
 I would make the following comments in relation to the draft Bill: - 
 
1. So far as Section 1 (b) of the draft Bill is concerned, I have already made my 
position clear, in respect of previous submissions, relating to the “serious harm” 
threshold. I would not intend to rehearse those issues, however for the sake of brevity 
there seems no reason, clear, compelling or otherwise, to introduce a threshold of 
serious harm in Scotland.  
 
The reason for the introduction of such a threshold in England (the number of spurious 
cases being not worth the candle) has no bearing in relation to the position in fact in 
Scotland. The number of cases in Scotland are substantially low and will become 
substantially lower once a higher threshold is introduced.  
 
To simply mirror legislation in England for the sake of it, is hardly grounds for 
legislation. An unrealistic and indeed unproven concern was raised of the spectre of 
libel tourism flowing to Scotland where Pursuers/Claimants would have a lower 
threshold to climb than in England. It would be interesting for the Committee to note 
whether there are any examples that could be referenced which would indicate that 
Scotland has become a libel tourist destination as a consequence of the introduction 
of the legislation in England and the serious harm threshold.  The answer almost 
certainly will be none.  The introduction of a serious harm threshold will simply pose a 
barrier to litigation.  It is entirely unnecessary to do so. 
 
It should be noted that so far as Part 2 of the draft Bill is concerned, that those drafting 
the Bill do not consider that a “serious harm threshold” in relation to business interests 
are necessary and choose to restrict that threshold to simply “harm to business 
interests”. 
 
This would seem to be an anomalous position in relation to the serious harm threshold 
for both natural and unnatural persons contained in Part 1 of the draft Bill. 
 
2. Section 1 (2) (a) attempts to redefine the current position in Scots law that a 
defamatory statement does not have to be communicated to a third party to be 
actionable.  However, when read in conjunction with Section 32 (3) the publication 
requirement would appear to be extended “to the public or to a section of the public”.  
There is no definition of “a section of the public”.  
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The intention of those drafting the Bill is that the legislation should cover the situation 
of a statement to a third party being sufficient to make the statement actionable, 
however what the proposed Bill does is extend that (or potentially extend that) 
considerably, to the public or to a section of the public. It is submitted that such a 
provision goes much further than simply amending the position that currently exists in 
Scots law. It adds a further numerical threshold (as well as a harm threshold) 
 
3. The purpose of Section 2 is to put into statutory form the Derbyshire principles. 
The problem lies however in the drafting of the section and in particular the lack of 
clarity around s.2(5) and the wording “in a personal capacity (as distinct from the 
individual acting in the capacity of an office-holder). By way of analogy, former MSP 
Tommy Sheridan sued over false and defamatory allegations of a sexual nature. The 
nature of the allegations was clearly “in a personal capacity” but the allegations (as 
averred) would have to have an effect on his capacity as an office holder. What 
happens where an individual sues for a personal attack for fear of losing office? 
 
4. The terms of Section 3 (1) (b) (ii) would allow for a defamation action to be 
brought against a sub-editor of a newspaper who has edited a statement provided by 
a third party for publication.  In short, a sub editor would be an employee by virtue of 
s3 (1) (b) (i) of a publisher. By deleting/amending words from any particular statement 
that sub editor becomes responsible for the statements content.  It is submitted that 
that cannot be the intended consequences of those drafting, but that could indeed be 
the result.   
 
5. Section 14 (5)  “offer to make amends” states that : -“If A and B do not agree 
on the amount to be paid by way of compensation, the court must determine the 
appropriate amount on the same principles as damages in defamation proceedings”.  
 
There is a stark absence of what previously had appeared in the Defamation Act 1996 
by way of discount to a Defender.  Section 3 (5) of the Defamation Act 1996 reads as 
follows: - 
 
“The court shall take account of any steps taken in fulfilment of the offer and (so far as 
not agreed between the parties) of the suitability of the correction, the sufficiency of 
the apology and whether the manner of their publication was reasonable in the 
circumstances, and may reduce or increase the amount of compensation accordingly.” 
As acknowledged in the Scottish Law Commission Report, the offer of amends 
mechanism proved successful, for the very reason that it permitted Defenders a 
discount for disposing of litigation at a very early stage, whilst at the same time allowing 
the Pursuer to know that at such an early stage, the matter had effectively been 
resolved (absent a figure for compensation and expenses). As presently drafted the 
Bill does not specifically allow for a discount.  Indeed, sub-section 5 determines that 
the appropriate amount is on the same principals as damages in defamation 
proceedings.  No discount would be available in defamation proceedings for early 
disposal.  
  
6. Section 13 (2) (a) mirrors the existing legislation, in so far as an offer to make 
amends is only available to a Defender prior to the lodging of Defences.  It is 
understood, that in applying that provision in England, the English courts have 
permitted Defenders to first argue the issue of the serious harm threshold by way of a 
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defence, and thereafter permit the Defender to utilise the offer of amends procedure. 
In Scotland, it is submitted that to defend the position on the publication not amounting 
to serious harm, would require defences to be lodged on that basis, with a plea in law 
to the effect that any harm occasioned not being “serious harm” that the action be 
dismissed. To do so would preclude the Defender from offering amends. It is submitted 
that this would not be equitable. Whether such a matter would require to be 
necessitated by a change to the civil court rules or whether should be done by way of 
statutory refinement is for those drafting.  
 
7. Further and in any event on the same basis, in terms of Section 19 of the Bill a 
Court must be satisfied that Scotland is clearly the most appropriate place to bring 
proceedings in respect of the statement.  In short, a challenge on jurisdiction is a 
defence to the Act.  If a Defender chooses to defend their position in relation to 
jurisdiction by lodging a defence in respect of jurisdiction then they will be precluded 
from proceeding down the offer of amends route.  It is submitted that is not equitable. 
 
 
 
Campbell S Deane 
Bannatyne, Kirkwood, France & Co 
6 March 2020 
 


